
 Filed:  June 26, 2012   
 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

No. 10-4133 
(5:06-cr-00024-RLV-DSC-1) 

 
 
UNITED STATES OF AMERICA, 
 
   Plaintiff - Appellee, 
 
  v. 
 
SEAN C. SOWARDS,  
 
   Defendant - Appellant. 
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  The Court amends its opinion filed June 26, 2012, as 

follows: 
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        For the Court – By Direction  

 
        /s/ Patricia S. Connor 
          Clerk 



PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

�
!81,7('�67$7(6�2)�$0(5,&$�

Plaintiff-Appellee,
Y� 1R���������"

6($1�&��62:$5'6�
Defendant-Appellant. #

$SSHDO� IURP�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW
IRU� WKH�:HVWHUQ�'LVWULFW�RI�1RUWK�&DUROLQD��DW�6WDWHVYLOOH�

5LFKDUG�/��9RRUKHHV��'LVWULFW�-XGJH�
������FU�������5/9�'6&���

$UJXHG��'HFHPEHU��������

'HFLGHG��-XQH���������

%HIRUH�75$;/(5��&KLHI�-XGJH��DQG
*5(*25<�DQG�:<11��&LUFXLW�-XGJHV�

5HYHUVHG� DQG� UHPDQGHG� E\� SXEOLVKHG� RSLQLRQ�� -XGJH�:\QQ
ZURWH� WKH� PDMRULW\� RSLQLRQ�� LQ� ZKLFK� -XGJH� *UHJRU\� FRQ�
FXUUHG��&KLHI�-XGJH�7UD[OHU�ZURWH�D�GLVVHQWLQJ�RSLQLRQ�

COUNSEL

ARGUED:�&��'HQQLV�*LEVRQ�� ,,��'(11,6�*,%621�/$:�
3//&�� 5LGJHFUHVW�� 1RUWK� &DUROLQD�� IRU� $SSHOODQW�� 0HOLVVD
/RXLVH� 5LNDUG�� 2)),&(� 2)� 7+(� 81,7('� 67$7(6



$77251(<�� &KDUORWWH�� 1RUWK� &DUROLQD�� IRU� $SSHOOHH�� ON
BRIEF:� $QQH�0�� 7RPSNLQV��8QLWHG� 6WDWHV�$WWRUQH\�� &KDU�
ORWWH��1RUWK�&DUROLQD�� IRU�$SSHOOHH��

OPINION

:<11��&LUFXLW�-XGJH�

2Q� DSSHDO�� 6HDQ�&�� 6RZDUGV� DUJXHV� WKDW� WKH� GLVWULFW� FRXUW
HUUHG� LQ� GHQ\LQJ� KLV� PRWLRQ� WR� VXSSUHVV� EHFDXVH� WKH� SROLFH
ODFNHG� SUREDEOH� FDXVH� WR� LQLWLDWH� D� WUDIILF� VWRS� EDVHG� H[FOX�
VLYHO\� RQ� DQ� RIILFHU¶V� YLVXDO� HVWLPDWH²XQFRUURERUDWHG� E\
UDGDU� RU� SDFLQJ� DQG� XQVXSSRUWHG� E\� DQ\� RWKHU� LQGLFLD� RI
UHOLDELOLW\²WKDW�6RZDUGV¶V�YHKLFOH�ZDV�WUDYHOLQJ����PLOHV�SHU
KRXU� ��PSK��� LQ� D� ���PSK� ]RQH�� :H� DJUHH� DQG� WKHUHIRUH
UHYHUVH� WKH�GLVWULFW�FRXUW��

,�

'HSXW\� -DPHV�(OOLRWW� VWRSSHG�6RZDUGV� IRU� VSHHGLQJ� DORQJ
1RUWK� &DUROLQD¶V� ,QWHUVWDWH� ��� DIWHU� YLVXDOO\� HVWLPDWLQJ� WKDW
6RZDUGV¶V� YHKLFOH�ZDV� WUDYHOLQJ� ���PSK� LQ� D� ���PSK� ]RQH�
$OWKRXJK�'HSXW\�(OOLRWW¶V�SDWURO�FDU�ZDV�HTXLSSHG�ZLWK�UDGDU�
KH�KDG�LQWHQWLRQDOO\�SRVLWLRQHG�KLV�SDWURO�FDU�DW�DQ�DQJOH�WKDW
UHQGHUHG� DQ� DFFXUDWH� UDGDU� UHDGLQJ� LPSRVVLEOH�� 'XULQJ� WKH
WUDIILF�VWRS��'HSXW\�(OOLRWW�KDG�D�FDQLQH�WUDLQHG�LQ�GUXJ�GHWHF�
WLRQ�� 5LQJR�� VQLII� WKH� RXWVLGH� RI� 6RZDUGV¶V� YHKLFOH�� :KHQ
5LQJR� VLJQDOHG� WKH� SRVVLEOH� SUHVHQFH� RI� D� FRQWUROOHG� VXE�
VWDQFH�� 'HSXW\� (OOLRWW�� DORQJ� ZLWK� RWKHU� RIILFHUV�� VHDUFKHG
6RZDUGV¶V� YHKLFOH� DQG� GLVFRYHUHG� DSSUR[LPDWHO\� ��� NLOR�
JUDPV� RI� FRFDLQH�� 6XEVHTXHQWO\�� D� JUDQG� MXU\� FKDUJHG� 6RZ�
DUGV�ZLWK�SRVVHVVLRQ�RI� DW� OHDVW� ��NLORJUDPV�RI� FRFDLQH�ZLWK
LQWHQW� WR� GLVWULEXWH�� LQ� YLRODWLRQ� RI� ��� 8�6�&�� �������D�����
�E�����$���

%HIRUH� WULDO�� 6RZDUGV�PRYHG� WR� VXSSUHVV� WKH� HYLGHQFH� RQ
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WKH�EDVLV�WKDW�'HSXW\�(OOLRWW�ODFNHG�SUREDEOH�FDXVH�WR�LQLWLDWH
WKH�WUDIILF�VWRS�LQ�YLRODWLRQ�RI�WKH�)RXUWK�$PHQGPHQW�1�$W�WKH
VXSSUHVVLRQ�KHDULQJ��'HSXW\�(OOLRWW�WHVWLILHG�WKDW�KH�ZDV�FHUWL�
ILHG� LQ� WKH� XVH� RI� UDGDU� HTXLSPHQW� LQ� 1RUWK� &DUROLQD�� $V� D
FRQGLWLRQ�RI�REWDLQLQJ�UDGDU�FHUWLILFDWLRQ��'HSXW\�(OOLRWW�ZDV
UHTXLUHG� WR� YLVXDOO\� HVWLPDWH� WKH� VSHHG� RI� WZHOYH� VHSDUDWH
YHKLFOHV� DQG� WKHQ� KDYH� KLV� YLVXDO� VSHHG� HVWLPDWHV� YHULILHG
ZLWK�UDGDU��7R�SDVV�WKH�URDG�WHVW��'HSXW\�(OOLRWW¶V�YLVXDO�VSHHG
HVWLPDWHV�FRXOG�QRW�YDU\�IURP�WKH�UDGDU�E\�JUHDWHU�WKDQ�D�WRWDO
RI� ���PSK� IRU� DOO� WZHOYH� YHKLFOHV� FRPELQHG�� 'HSXW\� (OOLRWW
WHVWLILHG��KRZHYHU�� WKDW��IRU�DQ\�RQH�YHKLFOH��KLV�YLVXDO�VSHHG
HVWLPDWH�FRXOG�KDYH�EHHQ�RII�E\�DV�PXFK�DV����PSK��VR�ORQJ
DV�KH�GLG�QRW�H[FHHG�WKH����PSK�WRWDO�IRU�DOO�WZHOYH�YHKLFOHV
FRPELQHG��

2YHU�WKH�REMHFWLRQ�RI�GHIHQVH�FRXQVHO��'HSXW\�(OOLRWW�WHVWL�
ILHG�WKDW�KH�KDG�YLVXDOO\�HVWLPDWHG�WKDW�6RZDUGV¶V�YHKLFOH�ZDV
WUDYHOLQJ� ��� PSK�� 'HSXW\� (OOLRWW� IXUWKHU� WHVWLILHG� WKDW� WKH
SRVWHG�VSHHG�OLPLW�ZDV����PSK�DQG�WKDW��WKHUHIRUH��6RZDUGV¶V
YHKLFOH�ZDV�H[FHHGLQJ�WKH�OHJDO�VSHHG�OLPLW�E\���PSK��'HSXW\
(OOLRWW�DOVR�VWDWHG� WKDW�KH�GLG�QRW�DWWHPSW� WR�YHULI\��RU�RWKHU�
ZLVH�FRUURERUDWH��KLV�YLVXDO�VSHHG�HVWLPDWH�ZLWK�KLV�UDGDU�XQLW�
KH�GLG�QRW�DWWHPSW� WR�SDFH�6RZDUGV¶V�YHKLFOH�ZLWK�KLV�SDWURO
FDU� WR�JDXJH� WKH� VSHHG��DQG�KH�KDG�QRW�EHHQ� WUDLQHG�RQ�� DQG
WKHUHIRUH�GLG�QRW�XVH�� WKH�9$6&$5�V\VWHP��ZKLFK�XWLOL]HV�D
VWRSZDWFK�WR�DSSUR[LPDWH�WKH�WLPH�LW�WDNHV�D�YHKLFOH�WR�WUDYHO
RYHU�D�SUHGHWHUPLQHG�GLVWDQFH��

:KHQ�DVNHG�ZKDW�WHFKQLTXH��LI�DQ\��KH�XVHG�WR�HVWLPDWH�WKH
VSHHG� RI� 6RZDUGV¶V� YHKLFOH�� 'HSXW\� (OOLRWW� WHVWLILHG� DV� IRO�
ORZV�

16RZDUGV�DOVR�FKDOOHQJHG��DPRQJ�RWKHU�WKLQJV��WKH�RSHQ�DLU�GRJ�VQLII�RQ
WKH�EDVLV� WKDW� WKH�RIILFHUV� ODFNHG� WKH�QHFHVVDU\� UHDVRQDEOH� VXVSLFLRQ� WKDW
LOOHJDO� DFWLYLW\� ZDV� DIRRW� WR� FRQWLQXH� KLV� GHWHQWLRQ� EH\RQG� WKH� WLPH
UHTXLUHG�WR�LVVXH�D�WUDIILF�FLWDWLRQ��%HFDXVH�RXU�GLVSRVLWLRQ�UHVWV�RQ�'HSXW\
(OOLRWW¶V�ODFN�RI�SUREDEOH�FDXVH�WR�LQLWLDWH�WKH�WUDIILF�VWRS�LQ�WKH�ILUVW�SODFH�
ZH�QHHG�QRW�UHDFK�WKHVH�LVVXHV�DQG�KDYH��DFFRUGLQJO\��RPLWWHG�WKH�UHODWHG
IDFWV��
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4�� >*RYHUQPHQW� FRXQVHO@�$QG� GR� \RX� OHDUQ� FHUWDLQ
WHFKQLTXHV� LQ� YLVXDOO\� GHWHUPLQLQJ� WKH� VSHHG� RI� WKH
YHKLFOH"

$�� >'HSXW\� (OOLRWW@� 7KHUH¶V� QRW� UHDOO\� D� WHFKQLTXH�
,¶YH�EHHQ�PHDVXULQJ�VSHHGV�DOO�P\� OLIH�

4��$QG�WKH�UDGDU�VHUYHV�ZKDW�IXQFWLRQ�LQ�UHODWLRQ�WR
\RXU�YLVXDO�REVHUYDWLRQ�RI� WKH�VSHHG�RI� WKH�YHKLFOH"

$�� ,W¶V� MXVW� D� VHFRQG� RSLQLRQ� WKDW� DOUHDG\� FRUURER�
UDWHV�ZKDW�\RX�DOUHDG\�NQRZ�

-�$�����

4��>'HIHQVH�FRXQVHO@�<RX�WHVWLILHG�HDUOLHU� WKDW� WKHUH
ZDV� QR� WHFKQLTXH� WR� HVWLPDWLQJ� VSHHG�� <RX� XVH� QR
WHFKQLTXH�� LV� WKDW�FRUUHFW"

$��>'HSXW\�(OOLRWW@�<RX�GRQ¶W�QHHG�D�WHFKQLTXH��,W¶V
DOO�EDVHG�RQ�\RXU�WUDLQLQJ�DQG�H[SHULHQFH��$V�ORQJ�DV
\RX�KDYH�D�WUDFNLQJ�KLVWRU\�DQG�\RX�KDYH�H[SHULHQFH
LQ�REVHUYLQJ�VSHHGV�

4�� 6R� \RX� FDQ� MXVW� EDVLFDOO\� ORRN� DW� D� YHKLFOH� DQG
JXHVV�

$�� 7KHUH¶V� QR� JXHVVLQJ� DERXW� LW�� ,W¶V� DQ� HVWLPDWLRQ
EDVHG�RQ�WUDFNLQJ�KLVWRU\�DQG�P\�WUDLQLQJ�DQG�H[SH�
ULHQFH�

4��%DVHG�RQ� WUDFNLQJ�KLVWRU\�

$��7KDW¶V�FRUUHFW�

4��:KLFK�ZRXOG�EH"
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$�� %HLQJ� DEOH� WR� VXIILFLHQWO\� VHH� WKDW� YHKLFOH�� WKDW
YHKLFOH�FRPLQJ�WRZDUGV�PH��WKDW�YHKLFOH�SDVVLQJ�PH�
PH�EHLQJ�DEOH� WR�HVWLPDWH� WKDW�YHKLFOH¶V�VSHHG�

4��$QG� JHQHUDOO\� KRZ� ORQJ� >GLG@� \RX�ZDWFK� >6RZ�
DUGV¶V@�YHKLFOH"

$�� $W� WKLV� SRLQW� LQ� WLPH� >6RZDUGV@� ZDV� DSSUR[L�
PDWHO\�D�KXQGUHG�\DUGV�RXW�EHIRUH�KH�ZDV�LQ�IURQW�RI
PH�

4��)RRWEDOO� ILHOG�

$��$SSUR[LPDWHO\�

4��$SSUR[LPDWHO\��6R�\RX�FDQ�HVWLPDWH�GLVWDQFH�

-�$��������

6XEVHTXHQWO\��KRZHYHU��'HSXW\�(OOLRWW�WHVWLILHG�WKDW�KH�GLG
QRW� PHDVXUH� WKH� GLVWDQFH� WKDW� KH� WUDFNHG� 6RZDUGV¶V� YHKLFOH
DQG�WKDW�KLV�WHVWLPRQ\�RI�����\DUGV�RI�WUDFNLQJ�KLVWRU\�ZDV�DQ
DSSUR[LPDWLRQ�UDWKHU�WKDQ�D�FHUWDLQW\��)XUWKHUPRUH��RQ�FURVV�
H[DPLQDWLRQ�� DQG� ZKHQ� TXHVWLRQHG� GLUHFWO\� E\� WKH� GLVWULFW
FRXUW� DERXW� KLV� NQRZOHGJH� RI� GLVWDQFHV��'HSXW\�(OOLRWW� JDYH
VHYHUDO�LQFRQVLVWHQW�DQG�LQFRUUHFW�DQVZHUV�UHJDUGLQJ�PHDVXUH�
PHQWV��

4��>*RYHUQPHQW�FRXQVHO@�$QG�KRZ�PDQ\�IHHW�DUH�LQ
D�KXQGUHG�\DUGV"

$�� >'HSXW\�(OOLRWW@�7KHUH¶V����IHHW� LQ�D�\DUG�

4��6R�����IHHW"

$��&RUUHFW�

-�$������
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7+(�&2857��$QG�KRZ�PDQ\�IHHW�DUH� LQ�D�\DUG"

>'HSXW\�(OOLRWW@��+RZ�PDQ\�IHHW"�7KHUH¶V����IHHW�LQ
D�\DUG�

7+(�&2857��:HOO��GR�\RX�NQRZ�ZKDW�D�\DUGVWLFN
LV"

>'HSXW\�(OOLRWW@��<HV��VLU�

7+(�&2857��+RZ�PDQ\� LQFKHV� LQ�D�\DUGVWLFN"

>'HSXW\� (OOLRWW@�� :HOO�� RQ� D� \DUGVWLFN� WKHUH¶V� ��
LQFKHV��:HOO�� LW� GHSHQGV� RQ� WKH� \DUG� VWLFN� WKDW� �� �� �
\RX�KDYH�

7+(� &2857�� 8VH� \RXU� KDQGV� WR� LQGLFDWH� D� \DUG�
VWLFN�

>'HSXW\�(OOLRWW@��$�\DUGVWLFN�LV�DERXW�WKDW�ORQJ��LQGL�
FDWLQJ��

7+(�&2857��$OO� ULJKW��$QG�KRZ�PDQ\� LQFKHV�DUH
LQ� LW"

7+(�:,71(66��)RXU� IRRW� LQ�D�\DUG�

-�$������

7KHUHDIWHU�� 'HSXW\� (OOLRWW� WHVWLILHG� WKDW� KLV� YLVXDO� HVWLPD�
WLRQ�RI�WKH�VSHHG�RI�6RZDUGV¶V�YHKLFOH�ZDV�QRW�GHSHQGHQW�RQ
KLV�DELOLW\� WR�HVWLPDWH� WKH�GLVWDQFH� WKDW� LW� WUDYHOHG�

4��>'HIHQVH�FRXQVHO@�6R�KRZ�FDQ�\RX�HVWLPDWH�VSHHG
ZLWKRXW�NQRZLQJ� WKH�GLVWDQFH"

$�� >'HSXW\� (OOLRWW@� %HFDXVH� RI� P\� YLVXDO� REVHUYD�
WLRQ��,�NQRZ�WKDW�LW�WDNHV�D�TXLFNHU�WLPH�IRU�YHKLFOHV
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WR� FRPH� DW� PH� DW� ��� PLOHV� SHU� KRXU� YHUVXV� WKH� ��
PLOHV� SHU� KRXU� ]RQH� LQ� WKDW� DUHD��7KH� UHDVRQ�ZK\� ,
NQRZ�WKDW�LV�EHFDXVH�,¶YH�EHHQ�ZRUNLQJ�WKDW�DUHD�IRU
DSSUR[LPDWHO\�IRXU�DQG�D�KDOI�\HDUV��,¶YH�FRQGXFWHG
UDGDU� HQIRUFHPHQW�� ,¶YH� DOVR� FRQGXFWHG� VSHHG� HVWL�
PDWLRQV� XSRQ� P\� HVWLPDWLRQ� RI� YHKLFOHV� WKDW� ,� VHH
WKDW� ,�ZRUN� WKDW�DUHD�RQ�D�GDLO\�EDVLV�

-�$������

4�� :HOO�� KRZ� FDQ� \RX� EH� FHUWDLQ� WKDW� >6RZDUGV¶V
YHKLFOH@�ZDV�JRLQJ����PLOHV�DQ�KRXU"

$��0\�WUDLQLQJ�DQG�H[SHULHQFH�

�� �� �

4�� &RXOG� \RX� H[SODLQ� WKH� VSHFLILFV� RI� \RXU� YLVXDO
HVWLPDWLRQ� WUDLQLQJ� DV� IDU� DV� KRZ� \RX� DUULYH� DW� D
VSHHG�

$��%HFDXVH�,�NQRZ�D�YHKLFOH� WUDYHOLQJ����PLOHV�SHU
KRXU��LW�JHWV�IDVWHU�WR�PH�WKDQ�D�YHKLFOH�WKDW¶V�WUDYHO�
LQJ����PLOHV�SHU�KRXU�E\�P\�YLVXDO�REVHUYDWLRQ�

-�$���������

7KH� GLVWULFW� FRXUW� GHQLHG� 6RZDUGV¶V� PRWLRQ� WR� VXSSUHVV�
UHMHFWLQJ�6RZDUGV¶V�DUJXPHQWV�DQG�ILQGLQJ�WKDW�'HSXW\�(OOLRWW
KDG� SUREDEOH� FDXVH� WR� LQLWLDWH� WKH� WUDIILF� VWRS� RI� 6RZDUGV¶V
YHKLFOH��

2IILFHU�(OOLRWW�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�D�WUDIILF
YLRODWLRQ�KDG�RFFXUUHG�EDVHG�RQ�VSHHG��+H¶V�WUDLQHG
WR�HVWLPDWH�VSHHGV��+LV�GLIILFXOW\�ZLWK�PHDVXUHPHQWV
LV�LPPDWHULDO�WR�KLV�HVWLPDWH�RI�VSHHG�DV�WKDW�GLG�QRW
GHSHQG�RQ�WLPH�RU�GLVWDQFH��$QG�WKH�FHUWLILFDWLRQ�WKDW
KH�UHFHLYHG��,�EHOLHYH�WKUHH�WLPHV��GHSHQGHG�RQ�DFFX�
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UDF\�LQ�HVWLPDWLQJ�VSHHGV��6R�KH�KDG�D�SDUWLFXODUL]HG
DQG�REMHFWLYH�EDVLV�IRU�VXVSHFWLQJ�WKDW�D�WUDIILF�YLROD�
WLRQ�KDG�RFFXUUHG�

-�$�������6XEVHTXHQWO\��6RZDUGV�HQWHUHG�D�FRQGLWLRQDO�JXLOW\
SOHD�� UHVHUYLQJ� WKH� ULJKW� WR� DSSHDO� DQ\� LVVXHV� UHODWHG� WR� KLV
VXSSUHVVLRQ� PRWLRQ�� $W� WKH� VHQWHQFLQJ� KHDULQJ�� WKH� GLVWULFW
FRXUW�VHQWHQFHG�6RZDUGV�WR����PRQWKV¶�LPSULVRQPHQW��ZKLFK
ZDV�WKH�ORZ�HQG�RI�WKH�6HQWHQFLQJ�*XLGHOLQHV�UDQJH�2�6RZDUGV
ILOHG�D� WLPHO\�QRWLFH�RI�DSSHDO�

,,�

$�

7KH�LVVXH�RQ�DSSHDO�LV�ZKHWKHU�'HSXW\�(OOLRWW¶V�WUDIILF�VWRS
RI� 6RZDUGV¶V� YHKLFOH�ZDV� VXSSRUWHG� E\� SUREDEOH� FDXVH� DQG�
DFFRUGLQJO\��ZKHWKHU� WKH�GLVWULFW� FRXUW�SURSHUO\�GHQLHG�6RZ�
DUGV¶V�PRWLRQ�WR�VXSSUHVV�WKH�HYLGHQFH�VHL]HG�IURP�WKH�FDU�DV
D� UHVXOW�RI� WKH� WUDIILF�VWRS��

:H�UHYLHZ�WKH�GLVWULFW�FRXUW¶V�OHJDO�GHWHUPLQDWLRQV�GH�QRYR
DQG�LWV�IDFWXDO�GHWHUPLQDWLRQV�IRU�FOHDU�HUURU��United States v.
Moreland������)��G������������WK�&LU���������8QGHU�WKH�FOHDU
HUURU�VWDQGDUG���>D@�IDFWXDO�ILQGLQJ�E\�WKH�GLVWULFW�FRXUW�PD\�EH
UHYHUVHG�RQO\�LI��µDOWKRXJK�WKHUH�LV�HYLGHQFH�WR�VXSSRUW�LW��WKH
UHYLHZLQJ�FRXUW�RQ�WKH�HQWLUH�HYLGHQFH�LV�OHIW�ZLWK�WKH�GHILQLWH
DQG� ILUP� FRQYLFWLRQ� WKDW� D� PLVWDNH� KDV� EHHQ� FRPPLWWHG�¶�
Walton v. Johnson������)��G���������������WK�&LU���������HQ
EDQF�� �TXRWLQJ�United States v. U.S. Gypsum Co.�� ����8�6�
������������������7KH�HYLGHQFH�LV�FRQVWUXHG�LQ�WKH�OLJKW�PRVW
IDYRUDEOH� WR� WKH� *RYHUQPHQW�� WKH� SUHYDLOLQJ� SDUW\� EHORZ�
United States v. Seidman������)��G������������WK�&LU��������

22XU� UHYLHZ�RI� WKH�GLVWULFW� FRXUW¶V� GRFNHW� UHYHDOV� WKDW�6RZDUGV� VHUYHG
KLV� HQWLUH� SULVRQ� VHQWHQFH� DQG� EHJDQ� D� WKUHH� \HDU� SHULRG� RI� VXSHUYLVHG
UHOHDVH�RQ�0D\�����������
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7KH�)RXUWK�$PHQGPHQW�JXDUDQWHHV��>W@KH�ULJKW�RI�WKH�SHR�
SOH�WR�EH�VHFXUH�LQ�WKHLU�SHUVRQV��KRXVHV��SDSHUV��DQG�HIIHFWV�
DJDLQVW� XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV��� 8�6�� &RQVW�
DPHQG�� ,9�� �:KHQ� D� SROLFH� RIILFHU� VWRSV� DQ� DXWRPRELOH� DQG
GHWDLQV� WKH� RFFXSDQWV� EULHIO\�� WKH� VWRS� DPRXQWV� WR� D� VHL]XUH
ZLWKLQ�WKH�PHDQLQJ�RI�WKH�)RXUWK�$PHQGPHQW���United States
v. Digiovanni�� ���� )��G� ����� ���� ��WK� &LU�� ������ �FLWLQJ
Whren v. United States������8�6������������������������>7@KH
XQGHUO\LQJ�FRPPDQG�RI�WKH�)RXUWK�$PHQGPHQW�LV�DOZD\V�WKDW
VHDUFKHV�DQG�VHL]XUHV�EH�UHDVRQDEOH���Wilson v. Arkansas�����
8�6�������������������see also Whren������8�6��DW�������$Q
DXWRPRELOH� VWRS� LV� WKXV� VXEMHFW� WR� WKH� FRQVWLWXWLRQDO� LPSHUD�
WLYH� WKDW� LW�QRW�EH� µXQUHDVRQDEOH¶�XQGHU� WKH�FLUFXPVWDQFHV����
�$V� D� JHQHUDO� PDWWHU�� WKH� GHFLVLRQ� WR� VWRS� DQ� DXWRPRELOH� LV
UHDVRQDEOH� ZKHUH� WKH� SROLFH� KDYH� SUREDEOH� FDXVH� WR� EHOLHYH
WKDW�D�WUDIILF�YLRODWLRQ�KDV�RFFXUUHG���Id.�3UREDEOH�FDXVH�H[LVWV
LI��JLYHQ�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��WKH�RIILFHU��KDG�UHD�
VRQDEO\� WUXVWZRUWK\� LQIRUPDWLRQ� �� �� �� VXIILFLHQW� WR� ZDUUDQW� D
SUXGHQW�>SHUVRQ@�LQ�EHOLHYLQJ�WKDW� WKH�SHWLWLRQHU�KDG�FRPPLW�
WHG�RU�ZDV�FRPPLWWLQJ�DQ�RIIHQVH���Beck v. Ohio������8�6�����
�����������see also Porterfield v. Lott������)��G������������WK
&LU��������

$FFRUGLQJO\��RXU�LQTXLU\�KHUH�LV�ZKHWKHU��JLYHQ�WKH�WRWDOLW\
RI�WKH�FLUFXPVWDQFHV��'HSXW\�(OOLRWW�KDG�UHDVRQDEO\�WUXVWZRU�
WK\�LQIRUPDWLRQ�VXIILFLHQW�WR�VXSSRUW�D�SUXGHQW�SHUVRQ¶V�EHOLHI
WKDW�6RZDUGV�ZDV�VSHHGLQJ�3

37R�DSSUHFLDWH�WKH�GLIIHUHQFH�LQ�YLHZ�H[SUHVVHG�E\�RXU�FROOHDJXH�LQ�GLV�
VHQW�� LW� LV�ZRUWK\� WR� QRWH� WKDW� WKH� GLVVHQWLQJ� RSLQLRQ� XUJHV� WKLV�&RXUW� WR
XQGHUWDNH� D� SUREDEOH� FDXVH� LQTXLU\� E\� UHIHUHQFH� WR�ZKDW� SUREDEOH� FDXVH
LV�QRW��See post�DW������7KH�SUREDEOH�FDXVH�VWDQGDUG�GRHV�QRW�HYHQ�UHTXLUH
WKDW� WKH�RIILFHU¶V�EHOLHI�EH�PRUH� OLNHO\� WUXH� WKDQ� IDOVH��� �TXRWDWLRQ�PDUNV
RPLWWHG����:H��KRZHYHU��GHFOLQH�WR�DGRSW�WKLV�DQDO\WLFDO�DSSURDFK��SURED�
EOH�FDXVH�LV�WKH�WKUHVKROG�WKDW�SURWHFWV�FLWL]HQV�IURP�XQUHDVRQDEOH�VHDUFKHV
DQG� VHL]XUHV� WKDW�YLRODWH� WKH�)RXUWK�$PHQGPHQW� WR� WKH�&RQVWLWXWLRQ�DQG�
WKHUHIRUH��RXU�IRFXV�LV�RQ�ZKDW�SUREDEOH�FDXVH�GRHV�UHTXLUH��)RU�SUREDEOH
FDXVH�WR�PHDQ�DQ\WKLQJ��LW�KDV�WR�PHDQ�VRPHWKLQJ��See Brinegar v. United
States������8�6�����������������������7KH�VXEVWDQFH�RI�DOO�WKH�GHILQLWLRQV
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%�

7KH�GLVWULFW� FRXUW� IRXQG� WKDW� �2IILFHU�(OOLRWW� KDG� SUREDEOH
FDXVH� WR� EHOLHYH� D� WUDIILF� YLRODWLRQ� KDG� RFFXUUHG�� EHFDXVH
2IILFHU�(OOLRWW�ZDV� �WUDLQHG� WR� HVWLPDWH� VSHHGV�� DQG� EHFDXVH
�WKH�FHUWLILFDWLRQ� WKDW�KH� UHFHLYHG� �� �� ��GHSHQGHG�RQ�DFFXUDF\
LQ�HVWLPDWLQJ�VSHHGV���-�$�������7KH�GLVWULFW�FRXUW�DOVR�IRXQG
WKDW�2IILFHU�(OOLRWW¶V��GLIILFXOW\�ZLWK�PHDVXUHPHQWV�LV�LPPDWH�
ULDO�WR�KLV�HVWLPDWH�RI�VSHHG�DV�WKDW�GLG�QRW�GHSHQG�RQ�WLPH�RU
GLVWDQFH���Id.�%DVHG�RQ� WKHVH�ILQGLQJV�� WKH�GLVWULFW�FRXUW�FRQ�
FOXGHG�WKDW�2IILFHU�(OOLRWW��KDG�D�SDUWLFXODUL]HG�DQG�REMHFWLYH
EDVLV�IRU�VXVSHFWLQJ�WKDW�D�WUDIILF�YLRODWLRQ�KDG�RFFXUUHG���Id.

:H�KROG��EDVHG�RQ�WKH�UHFRUG�EHIRUH�XV��WKDW�VHYHUDO�RI�WKH
GLVWULFW� FRXUW¶V�PDWHULDO� IDFWXDO� ILQGLQJV�ZHUH� FOHDUO\� HUURQH�
RXV��

)LUVW�� LW� ZDV� FOHDU� HUURU� IRU� WKH� GLVWULFW� FRXUW� WR� ILQG� WKDW
'HSXW\� (OOLRWW� ZDV� �WUDLQHG� WR� HVWLPDWH� VSHHGV��� -�$�� ����
&RQWUDU\� WR� WKLV� ILQGLQJ�� WKH� UHFRUG� LQGLFDWHV� WKDW� 'HSXW\
(OOLRWW� ZDV� WUDLQHG� WR� use a radar unit�� 5DWKHU� WKDQ� EHLQJ
�WUDLQHG� WR� HVWLPDWH� VSHHGV��� 'HSXW\� (OOLRWW� ZDV� JLYHQ� WKH
RSSRUWXQLW\� WR� �guess�� WKH� VSHHG� RI� WZHOYH� YHKLFOHV� DQG�� LQ
GRLQJ�VR��KH�GHPRQVWUDWHG�WKH�SURILFLHQF\�RI�JXHVVLQJ�ZLWKLQ
D�WRWDO�PDUJLQ�RI�HUURU�RI����PSK�IRU�DOO�WZHOYH�RI�WKRVH�YHKL�
FOHV��7KHUH�ZDV�QR�WHVWLPRQ\�RU�HYLGHQFH�WKDW�'HSXW\�(OOLRWW
UHFHLYHG�DQ\�VSHFLDOL]HG�WUDLQLQJ�LQ�WKH�HVWLPDWLRQ�RI�YHKLFOH
VSHHGV�� ,Q� IDFW��'HSXW\�(OOLRWW¶V� WHVWLPRQ\�FRQILUPHG� WKDW�KH
XVHG� DEVROXWHO\� QR� WHFKQLTXH� RU� PHWKRG� WR� YLVXDOO\� guess
YHKLFOH�VSHHGV��*LYHQ�WKLV�WHVWLPRQ\��DQG�WKH�DEVHQFH�RI�FRQ�

RI�SUREDEOH�FDXVH�LV�D�UHDVRQDEOH�JURXQG�IRU�EHOLHI�RI�JXLOW��������7R�DOORZ
OHVV�ZRXOG�EH� WR� OHDYH� ODZ�DELGLQJ�FLWL]HQV� DW� WKH�PHUF\�RI� WKH�RIILFHUV¶
ZKLP�RU�FDSULFH�����Wong Sun v. United States������8�6�����������������
��7KH�KLVWRU\�RI�WKH�XVH��DQG�QRW�LQIUHTXHQW�DEXVH��RI�WKH�SRZHU�WR�DUUHVW
FDXWLRQV� WKDW� D� UHOD[DWLRQ� RI� WKH� IXQGDPHQWDO� UHTXLUHPHQWV� RI� SUREDEOH
FDXVH�ZRXOG�OHDYH�ODZ�DELGLQJ�FLWL]HQV�DW�WKH�PHUF\�RI�WKH�RIILFHUV¶�ZKLP
RU�FDSULFH��� �TXRWDWLRQ�PDUNV�RPLWWHG����
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WUDU\�HYLGHQFH� LQ� WKH� UHFRUG�� LW�ZDV�FOHDUO\�HUURQHRXV� IRU� WKH
GLVWULFW� FRXUW� WR� ILQG� WKDW�'HSXW\� (OOLRWW�ZDV� WUDLQHG� WR� HVWL�
PDWH�VSHHGV�4�Cf. State v. Estes������3��G��������������,GDKR
&W��$SS�� ������ �KROGLQJ� WKDW� FHUWLILHG� RIILFHU¶V� YLVXDO� VSHHG
HVWLPDWH� ZDV� LQVXIILFLHQW� WR� FRQYLFW� GHIHQGDQW� RI� VSHHGLQJ�
ZKHUH� RIILFHU¶V� WHVWLPRQ\� IDLOHG� WR� UHYHDO� SUHFLVH� DFFXUDF\
UDWHV�DQG�PDUJLQ�RI�HUURU�IRU�KLV�YLVXDO�VSHHG�HVWLPDWHV�GXULQJ
FHUWLILFDWLRQ��5�

6HFRQG��LW�ZDV�FOHDU�HUURU�IRU�WKH�GLVWULFW�FRXUW�WR�ILQG�WKDW
'HSXW\�(OOLRWW¶V� �GLIILFXOW\�ZLWK�PHDVXUHPHQWV� LV� LPPDWHULDO
WR�KLV�HVWLPDWH�RI�VSHHG�DV�WKDW�GLG�QRW�GHSHQG�RQ�WLPH�RU�GLV�

42XU� FROOHDJXH� LQ� GLVVHQW� GLVSXWHV� WKLV� FRQFOXVLRQ� E\� QRWLQJ� 'HSXW\
(OOLRWW¶V� �XQFRQWUDGLFWHG� WHVWLPRQ\�� WKDW� �D� FHUWLILHG� LQVWUXFWRU� �� �� �
µVKRZHG�KLP�KRZ�WR�HVWLPDWH� WKH�VSHHGV¶�RI�YHKLFOHV���Post�DW������7KDW
VRXQGV� OLNH� WUDLQLQJ� WR�PH����� 7KH� UHFRUG� GRHV� QRW� VXSSRUW� WKH� GLVVHQW¶V
YLHZ��)LUVW��WKH��FHUWLILHG�LQVWUXFWRU��'HSXW\�(OOLRWW�LGHQWLILHG�ZDV�D��certi-
fied radar operator�� ZKR� �VKRZ>HG� 'HSXW\� (OOLRWW@� how to work the
radar���-�$������HPSKDVLV�DGGHG���7KHUH�LV�QR�HYLGHQFH�WKDW�WKLV�LQVWUXFWRU
ZDV� FHUWLILHG� RU� RWKHUZLVH� TXDOLILHG� WR� �WUDLQ�� 'HSXW\� (OOLRWW� LQ� KRZ� WR
YLVXDOO\�HVWLPDWH�WKH�VSHHGV�RI�YHKLFOHV��6HFRQG��LPPHGLDWHO\�DIWHU�JLYLQJ
WKLV��XQFRQWUDGLFWHG�WHVWLPRQ\���post�DW�����'HSXW\�(OOLRWW�GLUHFWO\�FRQWUD�
GLFWHG�LW��See�-�$�������4��$QG�GR�\RX�OHDUQ�FHUWDLQ�WHFKQLTXHV�LQ�YLVXDOO\
GHWHUPLQLQJ� WKH� VSHHG� RI� WKH� YHKLFOH"�� $�� �7KHUH¶V� QRW� UHDOO\� D� WHFK�
QLTXH�����

57KH�GLVWULFW� FRXUW¶V� GHFLVLRQ� WR�TXDOLI\�'HSXW\�(OOLRWW� DV� DQ� H[SHUW� LQ
WKH� XQDLGHG� YLVXDO� HVWLPDWLRQ� RI� YHKLFOH� VSHHG� ZDV� FOHDUO\� LQFRQVLVWHQW
ZLWK� WKH�UHTXLUHPHQW�RI�5XOH�����RI� WKH�)HGHUDO�5XOHV�RI�(YLGHQFH��WKDW
>H[SHUW@�WHVWLPRQ\�������EH�WKH�SURGXFW�RI�UHOLDEOH�SULQFLSOHV�DQG�PHWKRGV��
United States v. Baptiste�� ���� )��G� ����� ���� ��WK� &LU�� ������� see also
United States v. Johnson������)��G������������WK�&LU���������VWDWLQJ�WKDW
H[SHUWV��PXVW�XVH�UHOLDEOH�SULQFLSOHV�DQG�PHWKRGV��DQG�DSSO\�WKRVH�SULQFL�
SOHV�DQG�PHWKRGV�UHOLDEO\�WR�WKH�IDFWV�RI�WKH�FDVH�����$OWKRXJK�WKH�FRXUW¶V
UROH�DV��JDWHNHHSHU���LQ�HQVXULQJ�WKDW�H[SHUW�WHVWLPRQ\�LV��UHOLDEOH�DQG�UHO�
HYDQW���Kumho Tire Co. v. Carmichael������8�6�������������������LV�FRQV�
WDQW� WKURXJKRXW� DOO� MXGLFLDO� SURFHHGLQJV�� ZH� UHFRJQL]H� WKDW� WKH� �)HGHUDO
5XOHV� RI� (YLGHQFH>�� DSDUW� IURP� WHVWLPRQLDO� SULYLOHJHV�@� GR� QRW� DSSO\� DW
VXSSUHVVLRQ� KHDULQJV���United States v. Schaefer�� ��� )��G� ����� ���� ��VW
&LU���������)HG��5��(YLG������D���$V�VXFK��ZH�QHHG�QRW�DQG�GR�QRW�DGGUHVV
WKH�GLVWULFW�FRXUW¶V�LQH[SOLFDEOH�GHWHUPLQDWLRQ�WR�TXDOLI\�'HSXW\�(OOLRWW�DV
DQ�H[SHUW��
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WDQFH���-�$�������7KLV�ILQGLQJ�ULQJV�LQ�WKH�DEVXUG�EHFDXVH�RQH
FDQQRW� GLVFHUQ� D� speed� RI� D� YHKLFOH� PHDVXUHG� LQ�miles�per-
hour�ZLWKRXW�GLVFHUQLQJ�ERWK� WKH� LQFUHPHQW�RI�distance WUDY�
HOHG�DQG�WKH�LQFUHPHQW�RI�time SDVVHG��,QGHHG��WKH�YHU\�GHILQL�
WLRQ� RI� VSHHG� GHULYHV� IURP� WKH� PDWKHPDWLFDO� IRUPXOD� RI
GLVWDQFH�GLYLGHG�E\�WLPH��See, e.g.��Warboys v. Proulx������)�
6XSS���G����������Q����'��&RQQ����������7R�FDOFXODWH�DYHUDJH
VSHHG��RQH�GLYLGHV�WKH�GLVWDQFH�WUDYHOHG�E\�WKH�WLPH�LW�WRRN�WR
WUDYHO� WKLV� GLVWDQFH�� >GLVWDQFH� ·� WLPH�  � VSHHG� �� �� �@���� 7KLV
&RXUW�PD\�SURSHUO\� WDNH� MXGLFLDO�QRWLFH�RI� WKLV� IRUPXOD��See,
e.g.��Ballantine v. Cent. R.R. of New Jersey�� ���� )��G� ����
������UG�&LU��������6�

)XUWKHUPRUH�� WKH�PDWHULDOLW\�RI�'HSXW\�(OOLRWW¶V��GLIILFXOW\
ZLWK�PHDVXUHPHQWV��ZDV�HVWDEOLVKHG�E\�'HSXW\�(OOLRWW¶V�RZQ
WHVWLPRQ\�� 'XULQJ� WKH� VXSSUHVVLRQ� KHDULQJ�� 'HSXW\� (OOLRWW
H[KLELWHG� D� QRWDEOH� DEVHQFH� RI� IOXHQF\� LQ� KLV� NQRZOHGJH� RI
GLVWDQFH� PHDVXUHPHQWV�� 'HSXW\� (OOLRWW� WHVWLILHG� WKDW�� ���
�7KHUH¶V� ��� IHHW� LQ� D� \DUG��� -�$�� ����� ����� ���� ����� \DUGV
ZRXOG� EH� D� >���@� \DUGV��� -�$�� ����� DQG� ���� �RQ� D� \DUGVWLFN
WKHUH¶V����LQFKHV���-�$�������'HSXW\�(OOLRWW�DOVR�WHVWLILHG�WKDW
WKH� QXPEHU� RI� LQFKHV� RQ� D� \DUG� VWLFN� �GHSHQGV� RQ� WKH� \DUG
VWLFN���-�$�������DQG�WKDW�PDWK�FRXOG�FKDQJH��GHSHQG>LQJ@�RQ
WKH� SHUVRQ� ZKR¶V� EHKLQG� LW��� -�$�� ���� ,Q� OLJKW� RI� WKLV� WHVWL�
PRQ\�� LW� LV� PDWHULDO²DQG� LQGHHG� WURXEOLQJ²WKDW� 'HSXW\

62XU� GLVVHQWLQJ� FROOHDJXH� FRQWHQGV� WKDW� �WKHUH� LV� QR� HYLGHQFH� >LQ� WKH
UHFRUG@� WKDW� WKH�UHOLDELOLW\�RI�DQ�RIILFHU¶V�YLVXDO�HVWLPDWLRQ�RI�VSHHG� LV�RU
VKRXOG�EH� WLHG� WR�D�VSHFLILF�RU�PLQLPXP�GLVWDQFH�RU� WLPH���Post�DW����� ,I
WKH� GLVVHQW� EHOLHYHV� HVWLPDWLRQ� RI� VSHHG� LV� QRW� WLHG� WR� GLVWDQFH� RU� WLPH�
ZKDW�WKHQ�ZRXOG�EH�WKH�GLVVHQW¶V�PDWKHPDWLFDO�IRUPXOD�IRU�VSHHG"�:LWK�
RXW�D�FRQVLGHUDWLRQ�RI�D�VSHFLILF�GLVWDQFH�DQG�WLPH��ZH�DUH�OHIW�ZLWK�'HSXW\
(OOLRWW¶V� SXUHO\� VSHFXODWLYH� JXHVV� RI� WKH� VSHHG� RI� 6RZDUGV¶V� YHKLFOH�
7KDW¶V� QRW� HQRXJK� WR� HVWDEOLVK� SUREDEOH� FDXVH�� See, e.g.��Terry v. Ohio�
����8�6�������������������SUHGLFDWLQJ�UHDVRQDEOH�VXVSLFLRQ²D�less robust
VWDQGDUG� WKDQ� SUREDEOH� FDXVH²RQ� WKH� H[LVWHQFH� RI� �VSHFLILF� DQG� DUWLFXO�
DEOH�IDFWV��DQG��UDWLRQDO�LQIHUHQFHV�IURP�WKRVH�IDFWV��EHFDXVH��>D@Q\WKLQJ
OHVV�ZRXOG�LQYLWH�LQWUXVLRQV�XSRQ�FRQVWLWXWLRQDOO\�JXDUDQWHHG�ULJKWV�EDVHG
RQ�QRWKLQJ�PRUH�VXEVWDQWLDO�WKDQ�inarticulate hunches��D�UHVXOW�WKLV�&RXUW
KDV�FRQVLVWHQWO\� UHIXVHG� WR�VDQFWLRQ��� �HPSKDVLV�DGGHG����
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(OOLRWW� DVVHUWHG� WKDW� KLV� YLVXDO� HVWLPDWHV� RI� VSHHG� DUH� GHSHQ�
GHQW�RQ�KLV�REVHUYDWLRQ�RI�WKH��WUDFNLQJ�KLVWRU\��RI�D�YHKLFOH�
See, e.g.�� -�$�� ��� �WHVWLI\LQJ� WKDW�� ���� D� WHFKQLTXH� LV� QRW
UHTXLUHG�WR�HVWLPDWH�VSHHGV��>D@V�ORQJ�DV�\RX�KDYH�D�WUDFNLQJ
KLVWRU\� �� �� �� ����DQG�����KLV�PHWKRG�RI�HVWLPDWLQJ�VSHHG� LV�QRW
D�JXHVV�EHFDXVH��>L@W¶V�DQ�HVWLPDWLRQ�EDVHG�RQ�WUDFNLQJ�KLVWRU\
�����������*LYHQ�WKDW�'HSXW\�(OOLRWW�IXUWKHU�WHVWLILHG�WKDW�KH�KDG
�D�KXQGUHG�\DUGV��RI�WUDFNLQJ�KLVWRU\�RQ�6RZDUGV¶V�YHKLFOH�WR
HVWLPDWH� LWV� VSHHG�� -�$�� ���� LW� ZDV� FOHDUO\� HUURQHRXV� IRU� WKH
GLVWULFW�FRXUW�WR�ILQG�WKDW�'HSXW\�(OOLRWW¶V�GLIILFXOW\�ZLWK�PHD�
VXUHPHQWV�ZDV�LPPDWHULDO�WR�KLV�HVWLPDWH�RI�WKH�VSHHG�RI�6RZ�
DUGV¶V�YHKLFOH�7

&�

1RWZLWKVWDQGLQJ� WKHVH� WZR� FOHDUO\� HUURQHRXV� IDFWXDO� ILQG�
LQJV�E\�WKH�GLVWULFW�FRXUW��WKH�*RYHUQPHQW�FRQWHQGV�WKDW�'HS�
XW\� (OOLRWW¶V� YLVXDO� VSHHG� HVWLPDWH�� VWDQGLQJ� DORQH�� SURYLGHG
SUREDEOH� FDXVH� IRU�'HSXW\�(OOLRWW� WR� LQLWLDWH� D� WUDIILF� VWRS�RI
6RZDUGV¶V�YHKLFOH� IRU�VSHHGLQJ�8�

77KH� GLVVHQW� SRLQWV� WR� WKH� DEVHQFH� RI� �HYLGHQFH� >LQ� WKH� UHFRUG@� WKDW
1RUWK� &DUROLQD¶V� FHUWLILFDWLRQ� SURFHGXUH� IRU� HVWLPDWLQJ� VSHHGV� LV� GHSHQ�
GHQW� XSRQ� GLVWDQFH� RU� WLPH���Post� DW� �������7KLV� DVVHUWLRQ� LV�PLVOHDGLQJ
DQG�PLVSODFHG�� WKH�IRUPHU�EHFDXVH��UDWKHU� WKDQ�D��FHUWLILFDWLRQ��IRU��HVWL�
PDWLQJ�VSHHGV���'HSXW\�(OOLRWW¶V�FHUWLILFDWLRQ�ZDV�IRU�WKH�use of radar��WKH
ODWWHU�EHFDXVH��LI�QRW�GLVWDQFH�DQG�WLPH��WKHQ�RQ�ZKDW�EDVLV�ZRXOG�D�K\SR�
WKHWLFDO�FHUWLILFDWLRQ�LQ�YLVXDO�VSHHG�HVWLPDWLRQ�LQ�miles��GLVWDQFH��SHU�hour
�WLPH��GHSHQG"�

87KH� *RYHUQPHQW� UHOLHV� RQ� DQ� XQSXEOLVKHG� RSLQLRQ� RI� WKLV� &RXUW²
GHFLGHG�ZLWKRXW� RUDO� DUJXPHQW� DQG� LVVXHG�SHU� FXULDP��See United States
v. Daras��1R����������������:/���������DW�
����WK�&LU��2FW�����������
�SHU� FXULDP�� ��>7@KH� *RYHUQPHQW� FRUUHFWO\� SRLQWV� RXW� WKDW� WKH� RIILFHU¶V
YLVXDO�HVWLPDWH�LV�DOVR�VXIILFLHQW��E\�LWVHOI��WR�VXSSRUW�D�FRQYLFWLRQ�����7KLV
FDVH� LV� QRW� ELQGLQJ�� 7KH� *RYHUQPHQW� DOVR� UHOLHV� RQ� D� QRQ�ELQGLQJ� DQG
PDWHULDOO\� GLVWLQJXLVKDEOH� GHFLVLRQ� LVVXHG� E\� D� GLVWULFW� FRXUW� LQ� United
States v. Wornom�� ����)��6XSS����������� �:�'�9D�������� �ZKHUH� radar
evidence was suppressed��DIILUPLQJ�FRQYLFWLRQ�RI�GHIHQGDQW�IRU�VSHHGLQJ
EDVHG�RQ�RIILFHU¶V�YLVXDO�VSHHG�HVWLPDWH���
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+RZHYHU�� WKH�)RXUWK�$PHQGPHQW� GRHV�QRW� DOORZ�� DQG� WKH
FDVH� ODZ�GRHV�QRW� VXSSRUW�� EODQNHW� DSSURYDO� IRU� WKH�SURSRVL�
WLRQ� WKDW� DQ� RIILFHU¶V� YLVXDO� VSHHG� HVWLPDWH�� LQ� DQG� RI� LWVHOI�
ZLOO�DOZD\V�VXIILFH�DV�D�EDVLV�IRU�SUREDEOH�FDXVH�WR� LQLWLDWH�D
WUDIILF� VWRS�� ,QVWHDG�� IRU� WKH� SXUSRVHV� RI� WKH� )RXUWK�$PHQG�
PHQW�� WKH�TXHVWLRQ�UHPDLQV�RQH�RI�UHDVRQDEOHQHVV��&ULWLFDOO\�
DQG�DV�IXUWKHU�H[SODLQHG�EHORZ��WKH�UHDVRQDEOHQHVV�RI�DQ�RIIL�
FHU¶V� YLVXDO� VSHHG� HVWLPDWH� GHSHQGV�� LQ� WKH� ILUVW� LQVWDQFH�� RQ
ZKHWKHU� D� YHKLFOH¶V� VSHHG� LV� HVWLPDWHG� WR� EH� LQ� VLJQLILFDQW
H[FHVV�RU�VOLJKW�H[FHVV�RI�WKH�OHJDO�VSHHG�OLPLW��,I�VOLJKW��WKHQ
DGGLWLRQDO� LQGLFLD� RI� UHOLDELOLW\� DUH� QHFHVVDU\� WR� VXSSRUW� WKH
UHDVRQDEOHQHVV�RI� WKH�RIILFHU¶V�YLVXDO�HVWLPDWH�9�

7KH�VWDQGDUG�IRU�HYLGHQFH�WR�FRQYLFW�LV�PRUH�H[DFWLQJ�WKDQ�WKH�VWDQGDUG
VXIILFLHQW� WR� VXSSRUW� SUREDEOH� FDXVH�� See Porterfield�� ���� )��G� DW� ����
+RZHYHU��D�VSHHGLQJ�YLRODWLRQ�SUHVHQWV�D�XQLTXH�FLUFXPVWDQFH��see United
States v. Moore��1R�����&U�������5-+���VOLS�RS��DW�
���6�'�1�<��'HF�����
�������EHFDXVH�UHOLDEOH�HYLGHQFH�RI�WKH�YHKLFOH¶V�VSHHG�JHQHUDOO\�SURYLGHV
WKH� REMHFWLYHO\� UHDVRQDEOH� EDVLV� IRU� SUREDEOH� FDXVH� WR� LQLWLDWH� WKH� WUDIILF
VWRS��$OWKRXJK�RXU�GLVFXVVLRQ�RI�WKH�SHUPLVVLEOH�XVHV�RI�YLVXDO�VSHHG�HVWL�
PDWHV�UHOLHV�RQ�SUREDEOH�FDXVH�FDVHV��ZH�DOVR�LQFOXGH�UHIHUHQFHV�WR�D�OLP�
LWHG�QXPEHU�RI�FRQYLFWLRQ�FDVHV�ZKHUH�FRPSDULVRQV�DUH�XVHIXO��

92XU�FROOHDJXH�LQ�GLVVHQW�H[SUHVVHV�WKH�SROLF\�YLHZ�WKDW�WKLV�UHDVRQDEOH�
QHVV� UHTXLUHPHQW��LJQRUHV� WKH� UHDOLWLHV�RI� WUDIILF�HQIRUFHPHQW�DQG�XQGXO\
WLHV�WKH�KDQGV�RI�RIILFHUV��EHFDXVH��DV�D�SUDFWLFDO�PDWWHU��WKH�UHTXLUHPHQW
LV��XQZRUNDEOH�IRU�SROLFH�RIILFHUV���Post�DW������������6XFK�SROLF\�FRQVLG�
HUDWLRQV�DUH�EHVW�OHIW�WR�WKH�OHJLVODWLYH�EUDQFK�RI�JRYHUQPHQW��ZKLFK�LV�EHW�
WHU�VXLWHG� WR�GHFLGH� WKHP��

:KHQ�D�VWDWH�OHJLVODWXUH�GRHV�GHFLGH�WR�WDNH�XS�WKLV�LVVXH��LW�PD\�ZDQW
WR� WDNH�QRWH�RI� VRPH�RI� WKH� WURXEOLQJ� LPSOLFDWLRQV�RI� WKH�GLVVHQW¶V� YLHZ�
)RU�LQVWDQFH��DOORZLQJ�SROLFH�RIILFHUV�WR�UHO\��ZLWKRXW�VXSSRUW��H[FOXVLYHO\
RQ�WKHLU�VXEMHFWLYH�LPSUHVVLRQV�WKDW�D�YHKLFOH�LV�WUDYHOLQJ�LQ�VOLJKW�H[FHVV
RI� WKH� OHJDO� VSHHG� OLPLW�PD\�GLVLQFHQWLYL]H� WKH�XVH�RI�YHULILDEOH�PHWKRGV
DQG�WHFKQRORJ\��,QGHHG��LQ�WKLV�FDVH��'HSXW\�(OOLRW¶V�YHKLFOH�ZDV�HTXLSSHG
ZLWK� UDGDU� DQG�KH� LQWHQWLRQDOO\� SRVLWLRQHG�KLPVHOI� VXFK� WKDW� LW� FRXOG� QRW
EH�XVHG��

)XUWKHUPRUH�� EHFDXVH� DQ� RIILFHU¶V� VXEMHFWLYH� LQWHQWLRQV� IRU� LQLWLDWLQJ� D
WUDIILF� VWRS� DUH� QRW� UHOHYDQW�� see Whren�� ���� 8�6�� DW� ���� ��6XEMHFWLYH
LQWHQWLRQV� SOD\� QR� UROH� LQ� RUGLQDU\�� SUREDEOH�FDXVH� )RXUWK� $PHQGPHQW

�� 81,7('�67$7(6�Y��62:$5'6



��

,Q�United States v. Ludwig�� RXU� VLVWHU� &LUFXLW� IUDPHG� WKLV
DQDO\VLV�VLPLODUO\� LQ�KROGLQJ� WKDW��DQ�RIILFHU¶V�YLVXDO�HVWLPD�
WLRQ� FDQ� VXSSO\� SUREDEOH� FDXVH� WR� VXSSRUW� D� WUDIILF� VWRS� IRU
VSHHGLQJ�in appropriate circumstances�������)��G�����������
���WK� &LU��� �HPSKDVLV� DGGHG��� cert. denied�� ���� 6�� &W�� ���
�������� $OWKRXJK� Ludwig� GLG� QRW� HODERUDWH� RQ� WKH� FLUFXP�
VWDQFHV�WKDW�PD\�PDNH�D�YLVXDO�VSHHG�HVWLPDWH�DSSURSULDWH�WR
VXSSO\�SUREDEOH�FDXVH��ZH�ILQG�WKDW�DW�D�PLQLPXP�WKHUH�PXVW
EH�VXIILFLHQW� LQGLFLD�RI�UHOLDELOLW\�IRU�D�FRXUW� WR�FUHGLW�DV�UHD�
VRQDEOH�DQ�RIILFHU¶V�YLVXDO�HVWLPDWH�RI�VSHHG��

7KXV��ZKHUH�DQ�RIILFHU�HVWLPDWHV�WKDW�D�YHKLFOH�LV�WUDYHOLQJ
LQ� VLJQLILFDQW� H[FHVV� RI� WKH� OHJDO� VSHHG� OLPLW�� WKH� VSHHG
GLIIHUHQWLDO²L�H��� WKH�SHUFHQWDJH�GLIIHUHQFH�EHWZHHQ� WKH�HVWL�
PDWHG� VSHHG� DQG� WKH� OHJDO� VSHHG� OLPLW²PD\� LWVHOI� SURYLGH
VXIILFLHQW��LQGLFLD�RI�UHOLDELOLW\��WR�VXSSRUW�DQ�RIILFHU¶V�SURED�
EOH�FDXVH�GHWHUPLQDWLRQ��See, e.g.��United States v. Banks��1R�
�����FU����)W0���63&�� ����� :/� ��������� DW� 
��� 
�
�0�'�)OD��6HS�������������ILQGLQJ�SUREDEOH�FDXVH�ZKHUH�RIIL�
FHU�REVHUYHG�YHKLFOH��WUDYHOLQJ�DW�D�KLJK�UDWH�RI�VSHHG���HVWL�
PDWHG� WR� EH� ������ PSK� LQ� D� ���PSK� ]RQH�� PDNLQJ� LW
�H[WUHPHO\�REYLRXV�WR�>WKH�RIILFHU@�WKDW�WKH�YHKLFOH�ZDV�VSHHG�
LQJ����State v. Butts������3��G�����������.DQ��&W��$SS�������

DQDO\VLV����� HURVLRQ�RI� WKH�)RXUWK�$PHQGPHQW¶V�REMHFWLYH� UHDVRQDEOHQHVV
UHTXLUHPHQW� HIIHFWLYHO\� HOLPLQDWHV� DQ\� SURWHFWLRQ� DJDLQVW� SURILOLQJ� DQG
DUELWUDU\� GHWHQWLRQV�� Cf. Chicago v. Morales�� ���� 8�6�� ���� ��� ������
�%UH\HU�� -��� FRQFXUULQJ�� ��7KH� RUGLQDQFH� LV� XQFRQVWLWXWLRQDO�� QRW� EHFDXVH
D�SROLFHPDQ�DSSOLHG�>@KLV�GLVFUHWLRQ�ZLVHO\�RU�SRRUO\�LQ�D�SDUWLFXODU�FDVH�
EXW� UDWKHU� EHFDXVH� WKH� SROLFHPDQ� HQMR\V� WRR� PXFK� GLVFUHWLRQ� LQ� every
FDVH��� �HPSKDVLV� LQ� RULJLQDO���United States v. Sokolow�� ����8�6�� ��� ��
��������0DUVKDOO��-���GLVVHQWLQJ����>7@KH�)RXUWK�$PHQGPHQW�SURWHFWV�LQQR�
FHQW� SHUVRQV� IURP� EHLQJ� VXEMHFWHG� WR� �RYHUEHDULQJ� RU� KDUDVVLQJ�� SROLFH
FRQGXFW� FDUULHG� RXW� VROHO\� RQ� WKH� EDVLV� RI� LPSUHFLVH� VWHUHRW\SHV� RI�ZKDW
FULPLQDOV� ORRN� OLNH�� RU� RQ� WKH� EDVLV� RI� LUUHOHYDQW� SHUVRQDO� FKDUDFWHULVWLFV
VXFK� DV� UDFH���� �TXRWLQJ� Terry v. Ohio�� ���� 8�6�� ��� ������� DQG� Q���
���������
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�ILQGLQJ� UHDVRQDEOH� VXVSLFLRQ�ZKHUH� RIILFHU� �HVWLPDWHG� YHKL�
FOH�VSHHG�>ZDV����PSK�LQ�D����PSK�]RQH��ZKLFK�ZDV@�VLJQLIL�
FDQWO\� KLJKHU� WKDQ� WKH� SRVWHG� VSHHG� OLPLW� DQG�� DV� D� UHVXOW�� D
GLIIHUHQFH� WKDW� ZRXOG� EH� GLVFHUQDEOH� WR� DQ� REVHUYDQW� DQG
WUDLQHG� ODZ� HQIRUFHPHQW� RIILFHU���� cf. People v. Olsen�� ���
1�(��G���������� �1�<�������� �KROGLQJ�RIILFHU¶V�YLVXDO� VSHHG
HVWLPDWH�RI�YHKLFOH�WUDYHOLQJ�������PSK�LQ�D����PSK�]RQH�VXI�
ILFLHQW� WR�VXSSRUW�VSHHGLQJ�FRQYLFWLRQ���

+RZHYHU��ZKHUH�DQ�RIILFHU�HVWLPDWHV�WKDW�D�YHKLFOH�LV�WUDY�
HOLQJ�LQ�RQO\�VOLJKW�H[FHVV�RI�WKH�OHJDO�VSHHG�OLPLW��DQG�SDUWLF�
XODUO\� ZKHUH� WKH� DOOHJHG� YLRODWLRQ� LV� DW� D� VSHHG� GLIIHUHQWLDO
GLIILFXOW�IRU�WKH�QDNHG�H\H�WR�GLVFHUQ��DQ�RIILFHU¶V�YLVXDO�VSHHG
HVWLPDWH� UHTXLUHV� DGGLWLRQDO� LQGLFLD� RI� UHOLDELOLW\� WR� VXSSRUW
SUREDEOH� FDXVH��See United States v. Moore��1R�����&U�� ���
�5-+��� VOLS�RS�� DW�
�� �6�'�1�<��'HF������������ �ILQGLQJ� WKDW
VWRS�ZDV�XQVXSSRUWHG�E\�SUREDEOH�FDXVH�DQG�H[SODLQLQJ�WKDW�
DEVHQW�DQ�RIILFHU¶V�HVWLPDWH�WKDW�D�YHKLFOH�LV�WUDYHOLQJ��VLJQLIL�
FDQWO\� LQ� H[FHVV��RI� WKH� OHJDO� VSHHG� OLPLW�� �FRXUWV�ZLOO� FUHGLW
DQ� RIILFHU¶V� WHVWLPRQ\� UHJDUGLQJ� ILUVWKDQG� REVHUYDWLRQ� RI� D
VSHHGLQJ� YHKLFOH� LI� DGGLWLRQDO�� VSHFLILF� GHWDLOV� RI� KLV� RU� KHU
DFFRXQW�FRQILUP�WKDW�WKH�RIILFHU¶V�REVHUYDWLRQ�DQG�EHOLHI�ZHUH
UHDVRQDEOH���� cf. City of Kansas City v. Oxley�� ���� 6�:��G
����� ���� �0R�� ������ �KROGLQJ� WKDW� RIILFHU¶V� XQFRUURERUDWHG
RSLQLRQ� HYLGHQFH� RI� GHIHQGDQW¶V� ���PSK� VSHHG� LQ� D� ���PSK
]RQH�ZDV� LQVXIILFLHQW� HYLGHQFH� WR� DOORZ� WULHU� RI� IDFW� WR� ILQG
WKDW� GHIHQGDQW� ZDV� VSHHGLQJ��� Olsen�� ���� 1�(��G� DW� ���
��>$@EVHQW�PHFKDQLFDO�FRUURERUDWLRQ��>WHVWLPRQ\@�WKDW�D�YHKL�
FOH�ZDV�SURFHHGLQJ�DW����RU����PLOHV�SHU�KRXU�LQ�>D����PSK@
]RQH� PLJKW� IRU� REYLRXV� UHDVRQ� EH� LQVXIILFLHQW� >WR� VXVWDLQ� D
FRQYLFWLRQ� IRU� VSHHGLQJ@�� VLQFH� LW�PXVW�EH�DVVXPHG� WKDW�RQO\
D�PHFKDQLFDO�GHYLFH�FRXOG�GHWHFW�VXFK�D�VOLJKW�YDULDQFH�ZLWK
>VXIILFLHQW@�DFFXUDF\�����State v. Kimes������6�:��G���������
�0R�� &W�� $SS�� ������ ��>:@KHUH� DQ� RIILFHU¶V� HVWLPDWLRQ� RI
VSHHG� LV� ��� P�S�K��� D� IDFW�ILQGHU� FDQQRW� FRQFOXGH� ZLWK� DQ\
GHJUHH�RI�FHUWDLQW\�WKDW�D�GHIHQGDQW�ZDV�H[FHHGLQJ�D����P�S�K�
VSHHG� OLPLW� EHFDXVH� WKH� DFFXUDF\� RI� KXPDQ� HVWLPDWLRQ� RI
VSHHG� FDQQRW� HDVLO\�� UHDGLO\�� DQG� DFFXUDWHO\� GLVFULPLQDWH
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EHWZHHQ� VXFK� VPDOO� YDULDWLRQV� LQ� VSHHG����� Peoples Drug
Stores v. Windham�����$��G�����������0G����������>$@Q�HVWL�
PDWH� LV� QHFHVVDULO\� DSSUR[LPDWH� DQG� QRW� H[DFW� IRU� ZLWKRXW
PHFKDQLFDO�DLGHV� LW� LV�PDQLIHVWO\� LPSRVVLEOH�IRU�DQ\�RQH� �� �� �
WR� HVWLPDWH� SUHFLVHO\� WKH� VSHHG� RI� D�PRYLQJ� REMHFW�� DQG� WKDW
IDFW� LV� DVVXPHG� E\� HYHU\� RQH� SRVVHVVLQJ� RUGLQDU\� FRPPRQ
VHQVH����

7KH� UHDVRQDEOHQHVV� RI� DQ� RIILFHU¶V� YLVXDO� HVWLPDWH� WKDW� D
YHKLFOH� LV� WUDYHOLQJ� LQ� VOLJKW� H[FHVV� RI� WKH� OHJDO� VSHHG� OLPLW
PD\�EH�VXSSRUWHG�E\�UDGDU��SDFLQJ�PHWKRGV��RU�RWKHU� LQGLFLD
RI� UHOLDELOLW\� WKDW� HVWDEOLVK�� LQ� WKH� WRWDOLW\� RI� WKH� FLUFXP�
VWDQFHV�� WKH� UHDVRQDEOHQHVV�RI� WKH�RIILFHU¶V�YLVXDO�VSHHG�HVWL�
PDWH�� See e.g.�� United States v. Gomez Valdez�� 1R�
����&5������ ����� :/� ��������� DW� 
�� �'�1HE�� 6HSW�� ���
�������ILQGLQJ�SUREDEOH�FDXVH�ZKHUH�RIILFHU¶V�YLVXDO�HVWLPDWH
ZDV�YHULILHG�E\�UDGDU�FRQILUPLQJ�WKDW�GHIHQGDQW�ZDV�WUDYHOLQJ
���PSK�LQ�D����PSK�]RQH���United States v. Nunez��1R�������
&5������ ����� :/� ��������� DW� 
�� �'�8WDK� -XQH� ��� �����
�ILQGLQJ� UHDVRQDEOH� VXVSLFLRQ�ZKHUH�RIILFHU¶V�YLVXDO�HVWLPDWH
ZDV�VXSSRUWHG�E\�SDFLQJ��ZKLFK�FRQILUPHG�WKDW�GHIHQGDQW�ZDV
WUDYHOLQJ����PSK�LQ�D����PSK�]RQH���United States v. Colden�
1R�� ���0�����6.*�� ����� :/� ��������� DW� 
��� 
�� �'�0G�
2FW�� ���� ������ �KROGLQJ� WKDW� RIILFHU¶V� �YLVXDO� HVWLPDWLRQ� RI
GHIHQGDQW¶V�VSHHG��LQ�FRPELQDWLRQ�ZLWK�WKH�RIILFHU¶V�REVHUYD�
WLRQV� WKDW� KLV� FDU� VKRRN� >ZKHQ� GHIHQGDQW¶V� FDU� SDVVHG@� DQG
WKDW� GHIHQGDQW� WDSSHG� KLV� EUDNHV�� DPRXQWV� WR� D� UHDVRQDEOH
DUWLFXODEOH� VXVSLFLRQ� WKDW� GHIHQGDQW� ZDV� VSHHGLQJ����United
States v. Fuentes�� 1R�� ��� &U�� ����� �����:/� �������� DW� 
�
�6�'�7H[��)HE�������������ILQGLQJ�UHDVRQDEOH�VXVSLFLRQ�ZKHUH
RIILFHU¶V� YLVXDO� VSHHG� ZDV� VXSSRUWHG� E\� DGGLWLRQDO
REVHUYDWLRQV²L�H���YHKLFOH¶V�UHODWLYH�VSHHG�DQG�URDULQJ�HQJLQH
²DQG� VXFK� REVHUYDWLRQV� ZHUH� FRUURERUDWHG� E\� SDWURO� FDU¶V
YLGHR�FDPHUD���United States v. Riley��1R�����&U�� ���������
:/���������� DW�
�� �'�1HE��2FW������������ �ILQGLQJ� UHDVRQ�
DEOH�VXVSLFLRQ�ZKHUH�RIILFHU¶V�YLVXDO�VSHHG�HVWLPDWH�ZDV�VXS�
SRUWHG� E\� VHSDUDWH� UDGLR� GLVSDWFK� LQGLFDWLQJ� GHIHQGDQW¶V
YHKLFOH�ZDV�GULYLQJ�UHFNOHVVO\���
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6XFK�DGGLWLRQDO�LQGLFLD�RI�UHOLDELOLW\�QHHG�QRW�UHTXLUH�JUHDW
H[DFWLRQV�RI� WLPH�DQG�PDWKHPDWLFDO� VNLOO� WKDW�DQ�RIILFHU�PD\
QRW�KDYH��EXW� WKH\�GR�UHTXLUH�VRPH�IDFWXDO�FLUFXPVWDQFH� WKDW
VXSSRUWV� D� UHDVRQDEOH� EHOLHI� WKDW� D� WUDIILF� YLRODWLRQ� KDV
RFFXUUHG�� ,Q� WKH� DEVHQFH� RI� VXIILFLHQW� DGGLWLRQDO� LQGLFLD� RI
UHOLDELOLW\��DQ�RIILFHU¶V�YLVXDO�DSSUR[LPDWLRQ� WKDW�D�YHKLFOH� LV
WUDYHOLQJ� LQ� VOLJKW� H[FHVV� RI� WKH� OHJDO� VSHHG� OLPLW� LV� D� JXHVV
WKDW� LV�PHUHO\�FRQFOXVRU\�DQG�ZKLFK�ODFNV�WKH�QHFHVVDU\�IDF�
WXDO� IRXQGDWLRQ� WR� SURYLGH� DQ� RIILFHU� ZLWK� UHDVRQDEO\� WUXVW�
ZRUWK\� LQIRUPDWLRQ� WR� LQLWLDWH� D� WUDIILF� VWRS�10� See Moore�
����� :/� ��������� DW� 
��� State v. Petzoldt�� 1R�� ��������
�����:/� ��������� DW� 
�±�� �,RZD�&W�� $SS�� -XQH� ���� �����
�KROGLQJ�WKDW��>Z@LWKRXW�WKH�IDFWV�XSRQ�ZKLFK�>WKH�SROLFH�RIIL�
FHU@� IRUPHG�KLV�EHOLHI� WKDW� >GHIHQGDQW¶V@� WUXFN�ZDV�VSHHGLQJ�
ZH�FDQQRW�GHWHUPLQH�ZKHWKHU�KLV�EHOLHI�ZDV�UHDVRQDEOH���QRW�
ZLWKVWDQGLQJ�RIILFHU¶V�WHVWLPRQ\�WKDW��KH�EHOLHYHG�>GHIHQGDQW@
ZDV� WUDYHOLQJ�DW�D�VSHHG�JUHDWHU� WKDQ� WKH�SRVWHG�VSHHG� OLPLW�
DQG�RIILFHU¶V����\HDUV�RI�H[SHULHQFH��

��

+HUH��'HSXW\�(OOLRWW� RSLQHG�� EDVHG� RQ� KLV� YLVXDO� REVHUYD�
WLRQ�DORQH��WKDW�6RZDUGV¶V�YHKLFOH�ZDV�WUDYHOLQJ����PSK�LQ�D
���PSK�]RQH��'HSXW\�(OOLRWW�GLG�QRW� FRUURERUDWH�KLV�RSLQLRQ
ZLWK� UDGDU�� SDFLQJ�� RU� RWKHUZLVH�� )XUWKHUPRUH�� 'HSXW\
(OOLRWW¶V� RSLQLRQ� ZDV� QRW� VXSSRUWHG� E\� VXIILFLHQW� DGGLWLRQDO

102XU�FROOHDJXH�LQ�GLVVHQW�FRQWHQGV�WKDW�DQ\�UHTXLUHPHQW�IRU�FRUURERUD�
WLRQ�RI�DQ�RIILFHU¶V�XQDLGHG�YLVXDO�DSSUR[LPDWLRQ�RI�D�VOLJKW�VSHHGLQJ�YLR�
ODWLRQ� LV� DQ� XQSUHFHGHQWHG� JORVV� RQ� WKH� WUDGLWLRQDO� WRWDOLW\� RI� WKH
FLUFXPVWDQFHV�WHVW��7KLV�&RXUW��KRZHYHU��KDV�KHOG�WKDW�ZKHUH�WKH�EDVLV�IRU
SUREDEOH� FDXVH� LV� LQKHUHQWO\� XQUHOLDEOH�� WKHQ� WKLV� EDVLV�PXVW� EH� FRUURER�
UDWHG�VXFK�WKDW�LW�H[KLELWV�VXIILFLHQW�LQGLFLD�RI�UHOLDELOLW\��See, e.g.��United
States v. Massenburg������)��G������������WK�&LU����������5HOLDQFH�RQ�DQ
DQRQ\PRXV�WLS�PD\�EH�UHDVRQDEOH�>IRU�Terry�IULVN@�ZKHUH��VXLWDEO\�FRUURE�
RUDWHG��LW�H[KLELWV�VXIILFLHQW�LQGLFLD�RI�UHOLDELOLW\����TXRWDWLRQ�PDUNV�RPLW�
WHG����United States v. Reaves������)��G������������WK�&LU����������:KHQ
WKH�SROLFH� UHO\�RQ�DQ�DQRQ\PRXV� WLS� WR�VXSSRUW� UHDVRQDEOH�VXVSLFLRQ�� WKH
WLS�PXVW�EH�DFFRPSDQLHG�E\�VRPH�FRUURERUDWLYH�HOHPHQWV�WKDW�HVWDEOLVK�LWV
UHOLDELOLW\��� �TXRWDWLRQ�PDUNV�RPLWWHG����
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LQGLFLD� RI� UHOLDELOLW\�� 7KHUHIRUH�� VWDQGLQJ� DORQH�� 'HSXW\
(OOLRWW¶V� YLVXDO� VSHHG� HVWLPDWH²PDGH� DW� D� VSHHG� GLIIHUHQWLDO
RI�RQO\���PSK�DW�D�KLJK�UDWH�RI�VSHHG11²GLG�QRW�SURYLGH�'HS�
XW\�(OOLRWW�ZLWK��UHDVRQDEO\�WUXVWZRUWK\�LQIRUPDWLRQ�������VXIIL�
FLHQW�WR�ZDUUDQW�D�SUXGHQW�>SHUVRQ@�LQ�EHOLHYLQJ�WKDW�>6RZDUGV@
KDG�FRPPLWWHG��D�VSHHGLQJ�YLRODWLRQ��Beck������8�6��DW�����

:H�DJUHH�WKDW��WKH�DFFXUDF\�RI�KXPDQ�HVWLPDWLRQ�RI�VSHHG
FDQQRW� HDVLO\�� UHDGLO\�� DQG� DFFXUDWHO\� GLVFULPLQDWH� EHWZHHQ
VXFK�VPDOO�YDULDWLRQV�LQ�VSHHG��12�Kimes������6�:��G�DW�����

117R� LOOXVWUDWH� WKH� VOLJKW�GLIIHUHQWLDO� LQ� WKH� WLPH� WR� WUDYHO� D�GLVWDQFH�RI
����\DUGV�DW�D�VSHHG�RI����PSK�YHUVXV����PSK��ZH�QHHG�RQO\�FDOFXODWH�WKH
\DUGV�SHU�VHFRQG�IRU�HDFK�VSHHG��$W����PSK��D�YHKLFOH�WUDYHOV�������\DUGV
SHU� VHFRQG� DQG�� WKXV�� ���� \DUGV� LQ� ����� VHFRQGV�� ZKHUHDV� DW� ��� PSK� D
YHKLFOH� WUDYHOV� ������ \DUGV� SHU� VHFRQG� DQG�� WKXV�� ���� \DUGV� LQ� ����� VHF�
RQGV�� >yards per second = (miles per hour x 1760) ÷  3600, where 1760
is the number of yards in a mile, and where 3600 is the number of seconds
in an hour. Therefore: (a) 34.22 yd/sec = (70 mph x 1760) ÷  3600 and,
thus, 2.92 seconds = 100 yards ÷  34.22 yd/sec; and (b) 36.67 yd/sec = (75
mph x 1760) ÷  3600; and, thus, 2.73 seconds = 100 yards ÷  36.67 yd/sec@
7R�DFFHSW�WKH�FRQFOXVLRQ�WKDW�'HSXW\�(OOLRWW�FDQ�YLVXDOO\�GLVFHUQ�WKDW�D

YHKLFOH�LV�WUDYHOLQJ�DW����PSK�LQ�D����PSK�]RQH�LV�WR�DFFHSW�WKH�FRQFOXVLRQ
WKDW�KH�FDQ�YLVXDOO\�GLVFHUQ�D�GLIIHUHQWLDO�LQ�WLPH�RI�OHVV�WKDQ�RQH�ILIWK�RI
RQH�VHFRQG�IRU�D�YHKLFOH�WUDYHOLQJ����PSK�YHUVXV����PSK�RYHU�D�GLVWDQFH
WKDW�KH�FRXOG�RQO\�DSSUR[LPDWH� WR�EH�DERXW�����\DUGV��2I�FRXUVH�� WKLV� LV
DOVR� DVVXPLQJ²ZKLFK� WKH� HYLGHQFH� GRHV� QRW� VXSSRUW²WKDW� WKH� GLVWDQFH
WUDYHOHG�E\�6RZDUGV¶V�YHKLFOH�ZDV�LQGHHG�����\DUGV��DQG��PRUHRYHU�� WKLV
LV�ZLWKRXW�FRQVLGHUDWLRQ�RI�'HSXW\�(OOLRWW¶V�QRWDEOH�DQG�PDWHULDO�GLIILFXO�
WLHV�ZLWK�PHDVXUHPHQWV� LQ�\DUGV��

122XU� FROOHDJXH� LQ� GLVVHQW� FRQWHQGV� WKLV� FRQFOXVLRQ� LV� XQVXSSRUWHG� E\
�H[SHUW� WHVWLPRQ\�� RU� RWKHU� HYLGHQFH��� Post� DW� ���� +RZHYHU�� LQ� United
States v. Foster������)��G������������WK�&LU���������petition for cert. filed�
BBB� 8�6�/�:�� BBB� �8�6�� -XQH� ��� ������ �1R�� ����������� WKLV� &RXUW
DSSURYHG�WKH�XVH�RI��FRPPRQ�VHQVH��LQ��GUDZ>LQJ@�UHDVRQDEOH�LQIHUHQFHV�
IURP�WKH� UHFRUG�EHFDXVH��DV�6HQLRU�-XGJH�+DPLOWRQ�H[SODLQHG���>W@KH�XVH
RI� FRPPRQ�VHQVH� LV�QRW� WKH� HTXLYDOHQW�RI� IDFW�ILQGLQJ�������)��G�DW����
�+DPLOWRQ�� -��� FRQFXUULQJ��� ,QGHHG���>H@YHQ�DSSHOODWH� MXGJHV�DUH�HQGRZHG
ZLWK�EUDLQV�LQ�WKH�KRSH�DQG�H[SHFWDWLRQ�WKDW�WKH\�ZLOO�EH�XVHG�WR�REYLRXV
SXUSRVH�� �� �� ��7KHUH�DUH�ZRUVH�IDWHV�IRU�D� MXGLFLDO�GHFLVLRQ�WKDQ�WR�KDYH�LW
DOLJQ�ZLWK�WKH�SUDFWLFDO�YLUWXHV�RI�ORJLF�DQG�FRPPRQ�VHQVH���United States
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see also Olsen������1�(��G�DW������8QOLNH�Ludwig��ZKHUH�WKH
FRXUW�QRWHG�WKDW�WKHUH�ZDV��QR�DIILUPDWLYH�UHDVRQ�WR�WKLQN�WKDW
WKH� WURRSHU>¶V@� �� �� ��HVWLPDWH�VKRXOG�EH�GLVFUHGLWHG�������)��G
DW�������KHUH� WKH� UHFRUG� UHIOHFWV�P\ULDG� UHDVRQV� WR�GLVFUHGLW�
DQG�QR�UHDVRQ� WR�FUHGLW��'HSXW\�(OOLRWW¶V�HVWLPDWH��

7KHUHIRUH��ZH� FRQFOXGH� WKDW�'HSXW\�(OOLRWW¶V� YLVXDO� VSHHG
HVWLPDWH�ZDV�LQ�IDFW�D�JXHVV�WKDW�ZDV�PHUHO\�FRQFOXVRU\��ZLWK�
RXW� DQ� DSSURSULDWH� IDFWXDO� IRXQGDWLRQ�� DQG� VLPSO\� ODFNLQJ� LQ
WKH�QHFHVVDU\�LQGLFLD�RI�UHOLDELOLW\�WR�EH�DQ�REMHFWLYHO\�UHDVRQ�
DEOH�EDVLV� IRU�SUREDEOH�FDXVH� WR� LQLWLDWH�D� WUDIILF�VWRS��

,,,�

:H� DGGUHVV� VHSDUDWHO\� RXU� GLVVHQWLQJ� FROOHDJXH¶V� SULPDU\
FRQWHQWLRQ� WKDW� WKH� UHFRUG� VXSSRUWV� D� ILQGLQJ� RI� 'HSXW\
(OOLRWW¶V� H[SHUWLVH� LQ� WKH� YLVXDO� HVWLPDWLRQ� RI� YHKLFOH� VSHHGV
ZLWKLQ� DQ� DYHUDJH� ����PSK�PDUJLQ� RI� HUURU��Post� DW� ���� ���
����������������������2Q�WKH�EDVLV�RI�WKLV�FRQWHQWLRQ��WKH�GLV�
VHQW� �EHOLHYH>V@� WKH� JRYHUQPHQW� KDV� HDVLO\� HVWDEOLVKHG� WKDW
'HSXW\�(OOLRWW�������KDG�SUREDEOH�FDXVH�WR�VWRS�6RZDUGV¶V�YHKL�
FOH��IRU�WUDYHOLQJ����PSK�LQ�D����PSK�]RQH��Post�DW�����7KXV�
LQ�WKH�YLHZ�RI�WKH�GLVVHQW��6RZDUGV¶V�FRQVWLWXWLRQDO�ULJKW�WR�EH
IUHH� IURP� XQUHDVRQDEOH� VHL]XUHV� LV� RYHUFRPH� E\� 'HSXW\
(OOLRWW¶V�SXUSRUWHG��H[SHUWLVH���ZKLFK� LQ� WXUQ�GHSHQGV�RQ� WKH
�URDG�WHVW��'HSXW\�(OOLRWW�VDWLVILHG�DV�SDUW�RI�KLV�UDGDU�FHUWLIL�
FDWLRQ��

v. Foster������)��G�������WK�&LU���������:LONLQVRQ��-���FRQFXUULQJ� LQ� WKH
GHQLDO�RI� UHKHDULQJ�HQ�EDQF���

7KLV� LV� SDUWLFXODUO\� DSSURSULDWH� LQ� WKLV� FRQWH[W�EHFDXVH�SUREDEOH� FDXVH
�LV�QRW�GHILQHG�E\�EULJKW�OLQHV�DQG�ULJLG�ERXQGDULHV��EXW��DOORZV�D�>MXGLFLDO
RIILFHU@�WR�UHYLHZ�WKH�IDFWV�DQG�FLUFXPVWDQFHV�DV�D�ZKROH�DQG�PDNH�D�FRP�
PRQ�VHQVH�GHWHUPLQDWLRQ��ZKHWKHU� DQ�REMHFWLYHO\� UHDVRQDEOH�EDVLV� H[LVWV
IRU�WKH�FKDOOHQJHG�VHDUFK�RU�VHL]XUH��United States v. Henry������)��G�����
������WK�&LU���������TXRWDWLRQ�PDUNV�RPLWWHG���petition for cert. filed��BBB
8�6�/�:��BBB��8�6��0D\����������� �1R������������
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:H�DFFRUG�'HSXW\�(OOLRWW�QR�VXFK�H[SHUWLVH��DV�WKHUH�LV�QR
LQGLFDWLRQ� LQ� WKH� UHFRUG� WKDW� WKLV� URDG� WHVW� ZDV� GHVLJQHG� RU
LQWHQGHG� DV� DQ� HYDOXDWLRQ� RI�'HSXW\� (OOLRWW¶V� DELOLW\� WR� HVWL�
PDWH�YHKLFOH�VSHHGV�LQ�DQ\�FRQWH[W�RWKHU�WKDQ�LQ�FRQMXQFWLRQ
ZLWK�UDGDU��,QGHHG��RQH�WKLQJ�ZH�NQRZ�DERXW� WKH�URDG�WHVW� LV
WKDW�'HSXW\�(OOLRWW�ZDV�UHTXLUHG�WR�HVWLPDWH�WKH�VSHHGV�RI����
VHSDUDWH�YHKLFOHV�������DQG�WKHQ�corroborate [his] visual calcu-
lations with the use of a radar[.]�� -�$�� ������ �HPSKDVLV
DGGHG�� �$�� �>7@KDW¶V� ZKHQ� WKH� FHUWLILHG� >UDGDU@� LQVWUXFWRU
WDNHV� RII� WKH� SLHFH� RI� SDSHU� RII� \RXU� UDGDU� XQLW� DQG� DGYLVHV
\RX�ZKDW�WKH�DFWXDO�FORFN�ZDV�����7KXV��WR�WKH�H[WHQW�WKDW�WKH
URDG�WHVW�SUHSDUHG�'HSXW\�(OOLRWW� WR�YLVXDOO\�HVWLPDWH�YHKLFOH
VSHHGV��it did so only to the extent subsequently corroborated
by radar��ZKLFK�� LQ� WKLV�FDVH��'HSXW\�(OOLRWW� IDLOHG� WR�GR��

7KH� UHFRUG� DOVR� UHIOHFWV� WKDW� 'HSXW\� (OOLRWW� PD\� KDYH
SDVVHG�WKH�URDG�WHVW�EXW�QRQHWKHOHVV��EH>HQ@�RII�XS�WR����PLOHV
DQ�KRXU�RQ�>DQ\@�RQH�YHKLFOH��DQG�����PLOHV�SHU�KRXU��RQ�DOO
WZHOYH�YHKLFOHV��-�$������&RQVHTXHQWO\��LW�LV�HQWLUHO\�SRVVLEOH
WKDW�'HSXW\�(OOLRWW¶V�YLVXDO�HVWLPDWHV�ZHUH�RII�E\�VL[�PSK�RQ
VHYHQ�YHKLFOHV�DQG�SHUIHFW�RQ�WKH�RWKHU�ILYH�YHKLFOHV��,Q�VXFK
FDVH�� DOWKRXJK�'HSXW\� (OOLRWW¶V� �DYHUDJH�� RU� �PHDQ��PDUJLQ
RI�HUURU�ZRXOG�KDYH�EHHQ�RQO\�����PSK�SHU�YHKLFOH��KLV��PH�
GLDQ��DQG��PRGH��PDUJLQ�RI�HUURU�ZRXOG�KDYH�EHHQ�VL[�PSK
SHU� YHKLFOH�� *LYHQ� WKDW� ZH� DUH� IDFHG� KHUH� ZLWK� D� PHUH� ILYH
PSK�GLIIHUHQWLDO��WKRVH�K\SRWKHWLFDO�UHVXOWV²DV�HTXDOO\�SRVVL�
EOH�DV�WKRVH�SUHVHQWHG�E\�WKH�GLVVHQW²ZRXOG�VHHP�WR�FDOO�LQWR
TXHVWLRQ�WKH�GLVVHQW¶V�SUREDEOH�FDXVH�DQDO\VLV�FRQFHUQLQJ�WKH
LQKHUHQW�UHOLDELOLW\�RI�'HSXW\�(OOLRWW¶V�XQDLGHG�YLVXDO�HVWLPDWH
RI�VSHHG��

7KH� UHFRUG� IXUWKHU� VKRZV� WKDW� 'HSXW\� (OOLRWW� PDGH� KLV
YLVXDO�VSHHG�HVWLPDWHV��QRW��LQ�D� WHVW�HQYLURQPHQW� �� �� ��ZKHUH
WKH� VLWXDWLRQ� LV� FRQWUROOHG��� EXW� LQVWHDG� �RQ� WKH� VWUHHW� ZLWK
DFWXDO�GULYHUV���-�$������3UHVXPDEO\²DOWKRXJK��DJDLQ��WKLV�LV
XQNQRZQ²WKH� YHKLFOH� VSHHGV� RI� WKHVH� �DFWXDO� GULYHUV��ZHUH
LPSDFWHG�E\�WKH�VSHHG�OLPLW� LQ� WKH�DUHD�WHVWHG��DV�ZHOO�DV� WKH
SUHVHQFH� RI� SROLFH� RIILFHUV� FRQGXFWLQJ� D� UDGDU� WHVW�� ,Q� DQ\
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FDVH��WR�WKH�H[WHQW�RQH�ZRXOG�DOORZ�'HSXW\�(OOLRWW�WR�XVH�WKH
UHVXOWV�RI�WKLV�URDG�WHVW�WR�RYHUFRPH�6RZDUGV¶V�FRQVWLWXWLRQDO
ULJKW�WR�EH�IUHH�IURP�XQUHDVRQDEOH�VHL]XUHV��SUXGHQF\�GLFWDWHV
WKH�FRQVLGHUDWLRQ�RI�WKHVH�DQG�RWKHU�TXHVWLRQV�UHOHYDQW�WR�WKH
URDG�WHVW¶V�GHVLJQ�DQG�UHOLDELOLW\��Cf. People v. Palermo������
:/����������1�<��&LW\�&W��6HSW�������������QRWZLWKVWDQGLQJ
RIILFHU¶V� WHVWLPRQ\� �WKDW� KH� SDVVHG� DQ� H[DPLQDWLRQ��� ILQGLQJ
WKDW� WUDIILF� VWRS� ODFNHG�SUREDEOH� FDXVH�EHFDXVH�RIILFHU� IDLOHG
WR�WHVWLI\�DERXW�W\SH�RI�WUDLQLQJ��OHQJWK�RI�WUDLQLQJ��RU�FRQWHQW
RI� WUDLQLQJ���Estes������3��G�DW���������VDPH��

7KH� GLVVHQW� RYHUORRNV� WKHVH� DQG� RWKHU� VKRUWFRPLQJV�� DQG
ZRXOG� LQVWHDG� ILQG� SUREDEOH� FDXVH� RQ� WKH� EDVLV� RI� 'HSXW\
(OOLRWW¶V� �GHPRQVWUDWHG� DQ>G@� XQFRQWUDGLFWHG� DELOLW\� WR� YLVX�
DOO\�HVWLPDWH� WKH�VSHHG�RI�YHKLFOHV�ZLWKLQ�DQ�DYHUDJH�PDUJLQ
RI�HUURU�RI�����PSK�SHU�YHKLFOH���Post�DW��������,QGHHG��XQGHU
WKLV� OLQH�RI� UHDVRQLQJ��RXU� FROOHDJXH� LQ�GLVVHQW�ZRXOG�DSSDU�
HQWO\�SHUPLW�WUDIILF�VWRSV�RQ�WKH�EDVLV�RI�DQ�RIILFHU¶V�XQFRUURE�
RUDWHG� DQG� XQVXSSRUWHG� YLVXDO� HVWLPDWH� WKDW� D� YHKLFOH� LV
WUDYHOLQJ� ���PSK� LQ� D� ���PSK� ]RQH�13�See post� DW� ��� �FLWLQJ
ZLWK�DSSURYDO�State v. Singh��1R��)��������������:/��������
DW�
���2KLR�&W��$SS���������ZKHUH�FRXUW�QRWHG�RIILFHU¶V�WHVWL�
PRQ\�WKDW�KLV�YLVXDO�HVWLPDWHV�ZHUH�DFFXUDWH�ZLWKLQ�����PSK��14
)ROORZLQJ�WKH�GLVVHQW¶V�DSSURDFK�WR�LWV�ORJLFDO�FRQFOXVLRQ��ZH
VHH�QR�OLPLWV�XSRQ�DQ�RIILFHU¶V��VXFK�DV�'HSXW\�(OOLRWW¶V��SRZ�
HUV� RI� VSHHG� HVWLPDWLRQ��1HYHUWKHOHVV�� LW� GHILHV� DOO� UHDVRQ� WR
EHOLHYH� WKDW�'HSXW\� (OOLRWW�� SDUWLFXODUO\� LQ� OLJKW� RI� KLV� GLIIL�
FXOW\� ZLWK� GLVWDQFHV�� ZRXOG� EH� DEOH� WR� DFFXUDWHO\� HVWLPDWH
ZLWK� KLV� YLVLRQ� DORQH�� ZLWKLQ� WKH� VDPH� ����PSK� PDUJLQ� RI

13,W�LV�ZRUWK�QRWLQJ�WKDW�WKH�GLVVHQW�KDV�QRW�FLWHG²QRU�KDYH�ZH�IRXQG²
D� VLQJOH� FDVH� LVVXHG� E\� DQ\� FRXUW� DW� DQ\� WLPH�� ZKHWKHU� VWDWH� RU� IHGHUDO�
ILQGLQJ�SUREDEOH�FDXVH�H[LVWV� WR�LQLWLDWH�D�WUDIILF�VWRS�IRU�VSHHGLQJ�RQ�WKH
VROH� EDVLV� RI� DQ� RIILFHU¶V� XQDLGHG� YLVXDO� HVWLPDWH� WKDW� D� YHKLFOH� ZDV
H[FHHGLQJ� WKH�VSHHG� OLPLW�E\�ILYH�PSK�RU� OHVV��

14$V�GLVFXVVHG��WKLV�DQG�RWKHU�FDVHV�LQ�2KLR�VWDQGLQJ�IRU�WKH�SURSRVLWLRQ
WKDW�RIILFHUV�PD\�XVH�XQDLGHG�YLVXDO�HVWLPDWHV�RI�VSHHG�IRU�DUUHVW��FKDUJ�
LQJ��DQG�FRQYLFWLRQ�KDYH�EHHQ�VXSHUVHGHG�DQG�RYHUUXOHG�E\�OHJLVODWLRQ��See
2KLR�5HY��&RGH������������&������
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HUURU��WKH�VSHHG�RI�D�FDU�WUDYHOLQJ�WHQ�PSK�����PSK�����PSK�
���PSK������PSK������PSK��RU��SUHVXPDEO\��D�SODQH�WUDYHOLQJ
����PSK�

$�VKRUW�H[DPSOH�IURP�RXU�QDWLRQDO�SDVWLPH�VHHPV�SDUWLFX�
ODUO\�DSW�KHUH��2QH�\HDU�DJR��WKH�IDVWHVW�SLWFK�LQ�WKH�DQQDOV�RI
EDVHEDOO�KLVWRU\�ZDV� UHFRUGHG������PSK��E\�&LQFLQQDWL�5HGV
OHIW�KDQGHG�SLWFKHU�$UROGLV�&KDSPDQ��See�-HII�3DVVDQ��Chap-
man’s 106-mph fastball was likely bogus�� <$+22� 632576�
$SULO� ���� ������ +773���VSRUWV�\DKRR�FRP�POE�QHZV"
VOXJ MS�SDVVDQBDUROGLVBFKDSPDQB���BUDGDUBUHGVBIDVWEDOOB
FRQWURYHUV\B������� �ODVW� YLVLWHG�$SULO� ���� �������:KLOH� WKH
SLWFK� LWVHOI� LV� UHPDUNDEOH� LQ� LWV� RZQ� ULJKW�� D� VSRUWV� UHSRUWHU
QRWHG�D�SHUKDSV�HYHQ�PRUH�LQWHUHVWLQJ�SKHQRPHQRQ�DVVRFLDWHG
ZLWK�WKH�DFWXDO�PHDVXUHPHQW�RI�WKDW�SLWFK�DV��WKUHH�QXJJHWV�RI
LQIRUPDWLRQ�VWDUWHG�WR�SDUDGH�WKHPVHOYHV�DV�IDFWV���Id.�6SHFLIL�
FDOO\��WKH�UDGDU�FRQQHFWHG�WR�WKH�VFRUHERDUG�VKRZHG�WKH�VSHHG
DV�����PSK�� WKH� WHOHYLVLRQ�EURDGFDVW¶V� UDGDU� UHIOHFWHG� WKDW� LW
ZDV�����PSK��ZKLOH� WKH�UDGDU�V\VWHP�XVHG�E\�0DMRU�/HDJXH
%DVHEDOO��ZKLFK�XWLOL]HV� WKUHH� FDPHUDV�RQ� D� VLQJOH�SLWFK� WKDW
FDOFXODWH� HDFK�SLWFK¶V� VSHHG�PRUH� WKDQ���� WLPHV��SHJJHG� WKH
SLWFK�DW�RQO\�������PSK��Id.�,Q�OLJKW�RI�WKUHH�VHHPLQJO\�XQLP�
SHDFKDEOH�� HQWLUHO\� UHOLDEOH� VRXUFHV�� WKH�ZULWHU�ZDV� OHIW�ZLWK
WKH� LQHYLWDEOH�TXHVWLRQ�� �+RZ�FDQ�RQH�SLWFK� WUDYHO� WKUHH�GLI�
IHUHQW� YHORFLWLHV"�� Id.� 7KH� ZULWHU� ZHQW� RQ� WR� VXUPLVH� WKDW
�>X@QOHVV� RQH� RI� &KDSPDQ¶V� IDVWEDOOV� YR\DJHG� WKURXJK� WKH
0DWUL[��DQRWKHU�LQ�WKH�6RXUFH�&RGH�DQG�WKH�WKLUG�LQ�UHDOLW\��LW
OHDYHV�XV�ZLWK� D�TXHVWLRQ�PRUH� DSSURSULDWH� IRU� D�SKLORVRSK\
FODVV� WKDQ�D�EDVHEDOO�GLVFXVVLRQ��� Id.�

,QGHHG��LQ�WKH�ZRUOG�RI�EDVHEDOO��WKHUH�DUH�HYHQ�PRUH�DEVR�
OXWHV� WKDQ� WKH� IDFWV� SUHVHQWHG� LQ� WKLV� FDVH�� )RU� H[DPSOH�� WKH
GLVWDQFH�EHWZHHQ�WKH�SLWFKHU¶V�PRXQG�DQG�KRPH�SODWH�LV�IL[HG
DW� ��� IHHW� �� LQFKHV�� OLNHZLVH�� WKH� FOLS� RI�&KDSPDQ¶V� IDVWEDOO
KDV� QRZ� EHHQ� YLHZHG�PRUH� WKDQ� �������� WLPHV� RQOLQH�� See,
e.g.�� KWWS���ZZZ�\RXWXEH�FRP�ZDWFK"Y +E%K�1V1LV4� �ODVW
YLVLWHG� $SULO� ���� ������� (YHQ� VR�� DQG� SUHVXPDEO\� GHVSLWH
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HIIRUWV�E\�VR�FDOOHG�H[SHUWV�OLNH�'HSXW\�(OOLRWW�LQ�YLVXDO�VSHHG
HVWLPDWLRQ�� WKH�FRQWURYHUV\�UHPDLQV��

+HUH��WKH�GLVVHQW¶V�FRQWHQWLRQ�WKDW�'HSXW\�(OOLRWW¶V�HVWLPDWH
PD\� EH� XQUHOLDEOH�� XQFRUURERUDWHG� DQG� XQVXSSRUWHG� DQG� \HW
VWLOO� FRPSRUW� ZLWK� WKH� �UHDVRQDEOHQHVV�� WKUHVKROG� RI� WKH
)RXUWK�$PHQGPHQW��LV�QRW²DQG�FDQQRW�EH²WKH�ODZ��:H�KROG
WKDW�WKH�REMHFWLYH�XQUHOLDELOLW\�RI�'HSXW\�(OOLRWW¶V�XQFRUURER�
UDWHG�DQG�XQVXSSRUWHG�YLVXDO�HVWLPDWH�LV�FDWHJRULFDOO\�LUUHFRQ�
FLODEOH� ZLWK�Beck¶V� UHTXLUHPHQW� IRU� �UHDVRQDEO\� WUXVWZRUWK\
LQIRUPDWLRQ�� WR� VHUYH� DV� WKH� IRXQGDWLRQ� IRU� SUREDEOH� FDXVH�
���� 8�6�� DW� ���� 'HSXW\� (OOLRWW¶V� YLVXDO� HVWLPDWH� WKDW� 6RZ�
DUGV¶V�YHKLFOH�ZDV�WUDYHOLQJ����PSK�ZDV�WKH�VROH�EDVLV�RI�KLV
SUREDEOH�FDXVH�WR�LQLWLDWH�WKH�WUDIILF�VWRS�DQG�VXEVHTXHQW�VHL�
]XUH�RI�6RZDUGV¶V�YHKLFOH��$V�VXFK��WKH�VHL]XUH�ZDV�FRQVWLWX�
WLRQDOO\�XQUHDVRQDEOH��DQG� WKH�HYLGHQFH�JDWKHUHG�SXUVXDQW� WR
WKH�VHDUFK�PXVW�EH�VXSSUHVVHG�

1RWZLWKVWDQGLQJ�WKH�GLVVHQW¶V�SURWHVWDWLRQV��WKH�VN\�ZLOO�QRW
IDOO�DV�D�UHVXOW�RI�WRGD\¶V�PDMRULW\�GHFLVLRQ�15�$FFRUGLQJ�WR�WKH
GLVVHQW�LW�LV��>L@URQLF>�WKDW@�ZKLOH�D�OD\�SHUVRQ�FDQ�HVWLPDWH�WKH
VSHHG�RI�>�@�D�YHKLFOH�EDVHG�XSRQ�KLV�RU�KHU�SHUVRQDO�REVHUYD�
WLRQV�� DQ� H[SHULHQFHG� DQG� WUDLQHG� SROLFH� RIILFHU� QR� ORQJHU

15,QGHHG��LQ�WKH�ZDNH�RI�2KLR�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�City of Bar-
berton v. Jenney������1�(��G�������2KLR��������cert. denied������6��&W�
���� ��������ZKLFK�ZRXOG�KDYH� DOORZHG� D� SROLFH� RIILFHU¶V� XQDLGHG�YLVXDO
HVWLPDWLRQ� WR�VXIILFH� IRU� WKH�SXUSRVHV�RI�D�VSHHGLQJ�FRQYLFWLRQ�� WKH�2KLR
OHJLVODWXUH�PRYHG�VZLIWO\�WR�DPHQG�LWV�H[LVWLQJ�ODZV�WR�SURYLGH��VXEMHFW�WR
OLPLWHG�H[FHSWLRQ���1R�SHUVRQ�VKDOO�EH�DUUHVWHG��FKDUJHG��RU�FRQYLFWHG�RI
D�YLRODWLRQ�RI�DQ\�>VSHHGLQJ�RUGLQDQFH@�EDVHG�RQ�D�SHDFH�RIILFHU¶V�XQDLGHG
YLVXDO� HVWLPDWLRQ� RI� WKH� VSHHG� RI� D� PRWRU� YHKLFOH��� 2KLR� 5HY�� &RGH
�����������&������see also������2KLR�/DZV�����
7KH�2KLR�/HJLVODWXUH�UHFRJQL]HG��DV�D�SUDFWLFDO�PDWWHU��WKDW�SROLFH�RIIL�

FHUV� FDQ� HQIRUFH� WUDIILF� VDIHW\� ODZV� LQ� D� ZD\� WKDW� VLPXOWDQHRXVO\� VDIH�
JXDUGV� RXU� PRVW� IXQGDPHQWDO� FRQVWLWXWLRQDO� ULJKWV�� %HFDXVH� RXU
FRQVLGHUDWLRQ�KHUH�WRGD\�FRQFHUQV�SUREDEOH�FDXVH��ZH�DGKHUH�WR�WKH�WUDGL�
WLRQDO�UHDVRQDEOHQHVV�VWDQGDUG�ZKLFK�LV�IDU�OHVV�UHVWULFWLYH�WKDQ�WKH�SHU�VH
SURKLELWLRQ�DGRSWHG�E\�WKH�2KLR�OHJLVODWXUH�DGGUHVVLQJ�WKH�DUUHVW��FKDUJLQJ�
RU�FRQYLFWLRQ�RI�DQ� LQGLYLGXDO��
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FDQ���Post�DW�����%XW� WKH� LURQ\�� LI�DQ\��RI� WKH�GLVVHQW¶V�FRP�
SDULVRQ� LV� ORVW�ZKHQ� RQH� UHFRJQL]HV� WKDW� OD\� SHUVRQV� GR� QRW
XVH� WKHLU� HVWLPDWHV� WR� VWRS� YHKLFOHV� RQ� SXEOLF� KLJKZD\V�
%HFDXVH�SROLFH�RIILFHUV�GR�VWRS�YHKLFOHV��WKHLU�HVWLPDWHV�PXVW
VDWLVI\�WKH�)RXUWK�$PHQGPHQW¶V�SUREDEOH�FDXVH�UHTXLUHPHQW�

1H[W�� WKH� GLVVHQW� FRQWHQGV� WKDW� �WKH� PDMRULW\� FRPSOHWHO\
LQYDOLGDWHV� WKH�URDG�WHVW�1RUWK�&DUROLQD�KDV�HPSOR\HG�IRU� LWV
WUDIILF� RIILFHUV� WR� GHPRQVWUDWH� WKHLU� DELOLW\� WR� HVWLPDWH� WKH
VSHHG� RI� FDUV��� Post� DW� ���� 6HWWLQJ� DVLGH� WKDW� LW� LV� ZKROO\
XQFOHDU�ZK\�VXFK�D�SROLF\�FRQVLGHUDWLRQ�ZRXOG�KDYH�DQ\�UHOH�
YDQFH� WR� D� )RXUWK� $PHQGPHQW� SUREDEOH� FDXVH� DQDO\VLV�
WRGD\¶V�PDMRULW\� RSLQLRQ�PDNHV� QR� VXFK� KROGLQJ� WKDW� LQYDOL�
GDWHV�1RUWK�&DUROLQD¶V�UDGDU�FHUWLILFDWLRQ�WHVW�IRU�LWV�LQWHQGHG
SXUSRVH��QDPHO\�WR�LQVWUXFW�RIILFHUV�RQ�WKH�XVH�RI�UDGDU�LQVWUX�
PHQWV�

7KH�GLVVHQW� IXUWKHU�FRQWHQGV� WKDW� WRGD\¶V�PDMRULW\�RSLQLRQ
FUHDWHV� D� �KHLJKWHQHG� HYLGHQWLDU\� EXUGHQ�� IRU� WUDIILF� VWRSV
EDVHG� VROHO\� RQ� DQ� RIILFHU¶V� HVWLPDWH� RI� D� YHKLFOH¶V� VOLJKW
VSHHGLQJ��Post�DW�����+RZHYHU��Beck¶V�UHTXLUHPHQW�WKDW��UHD�
VRQDEO\� WUXVWZRUWK\� LQIRUPDWLRQ��PXVW� VHUYH� DV� WKH� IRXQGD�
WLRQ�IRU�SUREDEOH�FDXVH�GDWHV�WR�������DQG��LQGHHG��WKH�)RXUWK
$PHQGPHQW� VSHFLILFDOO\� SURWHFWV� SHUVRQV� DJDLQVW� XQUHDVRQ�
DEOH� VHDUFKHV� DQG� VHL]XUHV�� ZH� VHH� QRWKLQJ� �KHLJKWHQHG�� LQ
UHTXLULQJ� D� SROLFH� RIILFHU� WR� KDYH� SUREDEOH� FDXVH� EDVHG� RQ
�UHDVRQDEO\� WUXVWZRUWK\� LQIRUPDWLRQ�� SULRU� WR� VWRSSLQJ� D
PRWRU�YHKLFOH� IRU�VSHHGLQJ������8�6��DW�����

,9�

)RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� KROG� WKDW� WKH� GLVWULFW� FRXUW
HUUHG�LQ�GHQ\LQJ�6RZDUGV¶V�PRWLRQ�WR�VXSSUHVV�EHFDXVH�'HS�
XW\�(OOLRWW�ODFNHG�SUREDEOH�FDXVH�WR�LQLWLDWH�D�WUDIILF�VWRS�EDVHG
H[FOXVLYHO\�RQ�KLV�XQFRUURERUDWHG�DQG�XQVXSSRUWHG�EHOLHI�WKDW
6RZDUGV�ZDV� WUDYHOLQJ����PSK� LQ�D����PSK�]RQH��

REVERSED AND REMANDED
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75$;/(5��&KLHI�-XGJH��GLVVHQWLQJ�

7RGD\��ZH�HVWDEOLVK�WKDW�D�SROLFH�RIILFHU�FDQQRW�OHJDOO\�VWRS
D�VSHHGLQJ�YHKLFOH�EDVHG�RQO\�XSRQ�KLV�YLVXDO�HVWLPDWH�XQOHVV
WKH� YHKLFOH� LV� WUDYHOLQJ� LQ� �VLJQLILFDQW� H[FHVV�� RI� WKH� VSHHG
OLPLW�or� WKH�RIILFHU�KDV� WKH� WLPH�DQG�SUDFWLFDO� DELOLW\� WR�FRQ�
ILUP�KLV�EHOLHI�WKDW�WKH�YHKLFOH�LV�VSHHGLQJ�WKURXJK�UDGDU��SDF�
LQJ��RU�VRPH�RWKHU�FRUURERUDWLQJ�HYLGHQFH��1R�ORQJHU�ZLOO�WKH
RIILFHU¶V� SURIHVVLRQDO� MXGJPHQW� DORQH� EH� DGHTXDWH�� DQG� WKH
SURKLELWLRQ� DSSOLHV� UHJDUGOHVV� RI� WKH� H[WHQW� RI� WKH� RIILFHU¶V
WUDLQLQJ��H[SHULHQFH��RU�FHUWLILHG�DELOLW\�WR�DFFXUDWHO\�HVWLPDWH
YHKLFOH� VSHHGV� ZLWKLQ� D� YHU\� QDUURZ�PDUJLQ� RI� HUURU�� ,URQL�
FDOO\�� ZKLOH� D� OD\� SHUVRQ� FDQ� HVWLPDWH� WKH� VSHHG� RI� VXFK� D
YHKLFOH�EDVHG�XSRQ�KLV�RU�KHU�SHUVRQDO�REVHUYDWLRQV��DQ�H[SH�
ULHQFHG�DQG� WUDLQHG�SROLFH�RIILFHU�QR� ORQJHU�FDQ�

'HSXW\�(OOLRWW� KDV�PRUH� WKDQ� HLJKW� \HDUV� RI� H[SHULHQFH� LQ
WKH� GDLO\� HQIRUFHPHQW� RI� 1RUWK� &DUROLQD¶V� WUDIILF� ODZV�� DQG
KDV� WKUHH� WLPHV�GHPRQVWUDWHG� WKURXJK�1RUWK�&DUROLQD¶V� UDGDU
FHUWLILFDWLRQ� SURFHGXUHV� DQ� DELOLW\� WR� DFFXUDWHO\� HVWLPDWH� WKH
VSHHG�RI�PRYLQJ�YHKLFOHV�ZLWKLQ�DQ�DYHUDJH�����PSK�PDUJLQ
RI� HUURU�� 7KHVH� IDFWV� DUH� XQFRQWUDGLFWHG�� <HW� WKH� PDMRULW\
KROGV� WKDW� 'HSXW\� (OOLRWW¶V� YLVXDO� HVWLPDWH� WKDW� 6RZDUGV¶V
YHKLFOH� ZDV� WUDYHOLQJ� �� PSK� RYHU� WKH� SRVWHG� VSHHG� OLPLW� LV
LQKHUHQWO\� XQUHOLDEOH� DQG�� ZLWKRXW� FRUURERUDWLQJ� HYLGHQFH�
LQVXIILFLHQW�DV�D�PDWWHU�RI�ODZ�²�QRW�WR�VXVWDLQ�D�conviction�
EXW� UDWKHU� WR� SURYLGH� probable cause� WR� VWRS� WKH� YHKLFOH�� ,Q
GRLQJ�VR��WKH�PDMRULW\�DOVR�HIIHFWLYHO\�KROGV�WKDW�1RUWK�&DUROL�
QD¶V� FHUWLILFDWLRQ� WHVW� UHTXLUHG� WR� GHPRQVWUDWH� DQ� RIILFHU¶V
DELOLW\�WR�HVWLPDWH�WKH�VSHHG�RI�YHKLFOHV��OLNH�VLPLODU�SURJUDPV
HPSOR\HG�E\�D�QXPEHU�RI�VWDWHV�DFURVV�RXU�FRXQWU\��LV�LQYDOLG
DV�D�PDWWHU�RI�ODZ��(YHQ�WKRXJK�D�PRWRULVW�LV�VSHHGLQJ��NQRZV
KH� LV� VSHHGLQJ�� DQG� PD\� ZHOO� DGPLW� WKDW� KH� LV� VSHHGLQJ� LI
VWRSSHG�� DQ� RIILFHU� ZRUNLQJ� DORQH� DQG� ZLWKRXW� UDGDU� FDQQRW
HYHQ�SXOO� WKH�FDU�RYHU� IRU�D�ZDUQLQJ�DV� ORQJ�DV� WKH�GULYHU� LV
UHDVRQDEO\� EHOLHYHG� WR� EH� RQO\� EUHDNLQJ� WKH� ODZ� VOLJKWO\� DV
RSSRVHG�WR�VLJQLILFDQWO\�²�D�GLVWLQFWLRQ�WKLV�FLUFXLW�KDV�QHYHU
PDGH�IRU�XQODZIXO�EHKDYLRU�
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,Q� DGRSWLQJ� LWV� LQIOH[LEOH� FRUURERUDWLRQ� UHTXLUHPHQW� IRU
�VOLJKW��VSHHGLQJ�YLRODWLRQV��,�EHOLHYH�WKH�PDMRULW\�KDV�XQQHF�
HVVDULO\�GLVWRUWHG�WKH�ZHOO�HVWDEOLVKHG��WRWDOLW\�RI�WKH�FLUFXP�
VWDQFHV�� WHVW� QRUPDOO\� DSSOLFDEOH� WR� DOO� SUREDEOH�FDXVH
GHWHUPLQDWLRQV�� DQG� KDV� HIIHFWLYHO\� UHTXLUHG� WKDW� DQ� RIILFHU
KDYH�HYLGHQFH�VXIILFLHQW�IRU�D�MXU\�WR�FRQYLFW�EH\RQG�D�UHDVRQ�
DEOH� GRXEW� EHIRUH� KH� PD\� VWRS� WKH� YHKLFOH�� $QG� LW� GRHV� VR
EDVHG�XSRQ�LWV�EHOLHI��PLVWDNHQ�LQ�P\�YLHZ��WKDW�VSHHGLQJ�YLR�
ODWLRQV�SUHVHQW�VRPH�NLQG�RI��XQLTXH�FLUFXPVWDQFH��UHTXLULQJ
WKLV� KHLJKWHQHG� HYLGHQWLDU\� EXUGHQ�� %HFDXVH� ,� FDQQRW� DJUHH
ZLWK� WKLV� XQZDUUDQWHG� OLPLWDWLRQ� RQ� SUREDEOH�FDXVH� MXULVSUX�
GHQFH�� ,� UHVSHFWIXOO\�GLVVHQW�

,�

'HSXW\�(OOLRWW� LV�D� WHQ�\HDU�YHWHUDQ� LQ� ODZ�HQIRUFHPHQW� LQ
1RUWK�&DUROLQD�� WKH� ODVW�HLJKW�RI�ZKLFK� LQFOXGHG�DV�D� UHJXODU
SDUW�RI�KLV�GXWLHV� �WKH�HQIRUFHPHQW�RI� WUDIILF� ODZV�� LQFOXGLQJ
VSHHGLQJ��� -�$�� ���� $IWHU� ZRUNLQJ� WKUHH� \HDUV� LQ� WKH� SDWURO
GLYLVLRQ�� KH� ZDV� VHOHFWHG� IRU� SODFHPHQW� RQ� WKH� *RYHUQRU¶V
+LJKZD\� 6DIHW\� 3URJUDP� ��*+63��� KLJKZD\� LQWHUGLFWLRQ
WHDP�1�'HSXW\�(OOLRWW¶V�TXDOLILFDWLRQV� WR�YLVXDOO\�HVWLPDWH� WKH
VSHHG�RI�YHKLFOHV��KRZHYHU��LV�QRW�OLPLWHG�WR�KLV�\HDUV�RI�H[SH�
ULHQFH� LQ� VSHHG� HQIRUFHPHQW�� +H� DOVR� �UHFHLYHG� VSHFLDOL]HG
WUDLQLQJ�DV� LW� UHODWHV� WR� WKH�HQIRUFHPHQW�RI� WKH� WUDIILF� ODZV�LQ
WKH� VWDWH� RI�1RUWK�&DUROLQD��� -�$�� ���� LQFOXGLQJ� �VSHFLDOL]HG
WUDLQLQJ� LQ� UDGDU�FHUWLILFDWLRQ���-�$�����

'HSXW\� (OOLRWW� GHVFULEHG� LQ� VRPH� GHWDLO� WKH� WUDLQLQJ� DQG
WHVWLQJ�LQYROYHG�LQ�1RUWK�&DUROLQD¶V�FHUWLILFDWLRQ�SURFHVV��$V
D� SUHUHTXLVLWH�� WKH� FHUWLILFDWLRQ� FDQGLGDWH� ILUVW� WUDLQV� ZLWK� D

17KH� *RYHUQRU¶V� +LJKZD\� 6DIHW\� 3URJUDP� VWHPV� IURP� D� VWDWH�ZLGH
JUDQW�GHVLJQHG�WR�IDFLOLWDWH�HQIRUFHPHQW�RI�1RUWK�&DUROLQD¶V�WUDIILF�ODZV�RQ
WKH�LQWHUVWDWH�V\VWHPV�DQG�UHGXFH�WKH�QXPEHU�RI�WUDIILF�FUDVKHV�DQG�IDWDOL�
WLHV��,Q�WKH�FRXUVH�RI�WUDIILF�HQIRUFHPHQW��WKH�RIILFHUV�DOVR�HQIRUFH�QDUFRW�
LFV�DQG�PRQH\� ODXQGHULQJ� ODZV��See� -�$������1RUWK�&DUROLQD�'HSDUWPHQW
RI� 7UDQVSRUWDWLRQ�� *RYHUQRU¶V� +LJKZD\� 6DIHW\� 3URJUDP�� KWWS���
ZZZ�QFGRW�RUJ�SURJUDPV�JKVS��ODVW�YLVLWHG�0DU�������������
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FHUWLILHG�RSHUDWRU�ZKR��VKRZ>V@�\RX�KRZ� WR�ZRUN� WKH� UDGDU�
DQG� �VKRZ>V@� \RX� KRZ� WR� HVWLPDWH� WKH� VSHHG>@�� RI� YHKLFOHV�
-�$������$OWKRXJK�WKHUH�LV��QRW�UHDOO\�D�WHFKQLTXH�>WR@�PHDVXU�
LQJ� VSHHGV��� -�$�� ���� LW� LV� QRQHWKHOHVV� D� VNLOO� GHYHORSHG� E\
SUDFWLFH�DQG�H[SHULHQFH��,QGHHG��LQ�1RUWK�&DUROLQD��LW�LV�D�FULW�
LFDO�RQH��DV�UDGDU�DORQH�FDQQRW�VXSSRUW�D�FRQYLFWLRQ�IRU�VSHHG�
LQJ�DV�D�PDWWHU�RI� ODZ��See State v. Jenkins������6�(��G�����
���� �1�&�� &W�� $SS�� ������ ��%\� WKH� H[SUHVV� SURYLVLRQV� RI
>1RUWK�&DUROLQD¶V@�VWDWXWH��������WKH�VSHHG�RI�D�YHKLFOH�PD\�QRW
EH�SURYHG�E\�WKH�UHVXOWV�RI�UDGDU�PHDVXUHPHQW�DORQH�DQG������
VXFK�HYLGHQFH�PD\�EH�XVHG�RQO\�WR�FRUURERUDWH�WKH�RSLQLRQ�RI
D� ZLWQHVV� DV� WR� VSHHG�� ZKLFK� RSLQLRQ� LV� EDVHG� XSRQ� DFWXDO
REVHUYDWLRQ����� see also� -�$�� ������ �WHVWLPRQ\� RI� 'HSXW\
(OOLRWW� FRQILUPLQJ� WKDW� �\RX� FDQQRW� UXQ� D� UDGDU� XQLW� DW� DOO
XQOHVV�\RX�KDYH�D�YLVXDO�HVWLPDWLRQ��DQG�WKDW��>W@KH�UDGDU�XQLW
LV�RQO\� WKHUH� WR�FRUURERUDWH�ZKDW�\RX�DOUHDG\�NQRZ���

$IWHU� WUDLQLQJ�� FDQGLGDWHV� PXVW� SDVV� D� ZULWWHQ� WHVW� DQG� D
URDG�FRXUVH� WHVW�� 7R� SDVV� WKH� URDG�FRXUVH� WHVW�� FDQGLGDWHV
REVHUYH� WZHOYH�YHKLFOHV���HVWLPDWH� WKHLU�VSHHG��DQG� WKHQ�FRU�
URERUDWH�>WKH@�YLVXDO�FDOFXODWLRQV�ZLWK�WKH�XVH�RI�>WKH@�UDGDU��
DOO�XQGHU�WKH�VXSHUYLVLRQ�RI�D�FHUWLILHG�LQVWUXFWRU��-�$�����2�7KH
PDUJLQ�RI�HUURU� LV�D�FRPELQHG����PSK��RU�DQ�DYHUDJH�RI����
PSK� SHU� YHKLFOH�� +RZHYHU�� WKH� FDQGLGDWH�ZLOO� DXWRPDWLFDOO\
IDLO�LI�KH�YDULHV�PRUH�WKDQ����PSK�RQ�DQ\�VLQJOH�YHKLFOH��'HS�
XW\�(OOLRWW�VXFFHVVIXOO\�SDVVHG�WKH�WHVWV�DQG�UHFHLYHG�FHUWLILFD�
WLRQ� LQ� 0D\� ������ $SULO� ������ DQG� )HEUXDU\� ������ +LV
FHUWLILFDWLRQ�ZDV�FXUUHQW�ZKHQ�KH�VWRSSHG�6RZDUGV�

2'HSXW\�(OOLRWW� WHVWLILHG� WKDW� WKH� LQVWUXFWRU� �FRYHU>V@� XS� WKH� �� �� �� UDGDU
XQLW�� WKH� WDUJHW� VSHHG��$QG� WKHQ� DW� WKDW� SRLQW� LQ� WLPH�\RX¶UH� IRUPXODWLQJ
\RXU� RSLQLRQ�� \RX¶UH� PDNLQJ� D� YLVXDO� HVWLPDWLRQ�� 2QFH� \RX� PDNH� WKDW
YLVXDO�HVWLPDWLRQ�� WKHQ�\RX�DUH�DOORZHG� WR� UXQ� WKH� UDGDU��$W� WKDW�SRLQW� LQ
WLPH�\RX�PDNH�D�FORFN�ZLWK�WKDW�UDGDU��$QG�RQFH�\RX�FRQILUP�WKDW�WKDW¶V
ZKDW� �� �� ��KDV�KDSSHQHG�� WKDW¶V�ZKHQ�WKH�FHUWLILHG�LQVWUXFWRU�WDNHV� �� �� �� WKH
SLHFH�RI�SDSHU�RII�\RXU� UDGDU�XQLW�DQG�DGYLVHV�\RX�ZKDW� WKH�DFWXDO�FORFN
ZDV���-�$������
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2Q�$SULO�����������'HSXW\�(OOLRWW�SRVLWLRQHG�KLV�YHKLFOH�LQ
WKH�PHGLDQ�RI�,QWHUVWDWH�����SRLQWHG�VRXWK�VR�DV�WR�SURYLGH�KLP
ZLWK�DQ�XQREVWUXFWHG�YLHZ�RI�DSSURDFKLQJ�QRUWKERXQG�WUDIILF
DQG� D� WUDFNLQJ� KLVWRU\� RI� DSSUR[LPDWHO\� ���� \DUGV�� RU� WKH
OHQJWK� RI� D� IRRWEDOO� ILHOG�� 'HSXW\� (OOLRWW� KDG� EHHQ� ZRUNLQJ
WKLV� VSHFLILF� VWUHWFK�RI� ,����RQ�D�GDLO\�EDVLV� IRU�PRUH� WKDQ��
\HDUV��7KH�SRVWHG�VSHHG� OLPLW�ZDV����PSK�3

:KLOH�VR�SRVLWLRQHG��'HSXW\�(OOLRWW�FRQWLQXRXVO\�REVHUYHG
6RZDUGV¶V�YHKLFOH�DV� LW�DSSURDFKHG�DQG�SDVVHG�KLP��+H�HVWL�
PDWHG� WKH� YHKLFOH¶V� VSHHG� WR� EH� ���PSK��$IWHU� VWRSSLQJ� WKH
YHKLFOH�� 'HSXW\� (OOLRWW� DGYLVHG� 6RZDUGV� WKDW� KH� KDG� EHHQ
VWRSSHG�IRU�WUDYHOLQJ����PSK�DQG�WKDW�KH�VKRXOG�EH�GULYLQJ�WKH
VSHHG� OLPLW� WR�EH�VDIH��6RZDUGV�GRHV�QRW�FRQWHVW� WKDW�KH�ZDV
VSHHGLQJ�

6RZDUGV� SUHVHQWHG� 'HSXW\� (OOLRWW� ZLWK� DQ� 2KLR� GULYHU¶V
OLFHQVH�DQG�VDLG�WKDW�KH�KDG�WUDYHOHG�IURP�2KLR�WR�$WODQWD�E\
EXV�WR�SLFN�XS�WKH�FDU�DQG�UHWXUQ�WR�2KLR��+H�FODLPHG�WKDW�KLV
JLUOIULHQG� �'HDQQD�� RZQHG� WKH� YHKLFOH�� EXW� WKDW� KH� �GLGQ¶W
UHDOO\�NQRZ�KHU�ODVW�QDPH���-�$������$FFRUGLQJ�WR�WKH�UHJLVWUD�
WLRQ�� KRZHYHU�� WKH� YHKLFOH� EHORQJHG� WR� �5HWFKD�'DLO\�� IURP
*HRUJLD�� -�$�� ���� 'XH� WR� WKH� GLVFUHSDQFLHV�� 'HSXW\� (OOLRWW
FRQWDFWHG� WKH�%OXH�/LJKWLQJ�2SHUDWLRQV�&HQWHU� ��%/2&��� WR
REWDLQ�DGGLWLRQDO� LQIRUPDWLRQ�RQ�WKH� OLFHQVH�DQG�YHKLFOH��DQG
DGYLVHG� 6RZDUGV� WKDW� KH� ZRXOG� LVVXH� D� ZDUQLQJ� WLFNHW� IRU
VSHHGLQJ� LI� HYHU\WKLQJ� FKHFNHG� RXW�� :KLOH� ZDLWLQJ� IRU� WKH
UHVSRQVH��'HSXW\�(OOLRWW�REVHUYHG�WKDW�6RZDUGV�ZDV�VZHDWLQJ
SURIXVHO\� DQG� KDG� D� SUH�SDLG� FHOOXODU� SKRQH�� DQG� 'HSXW\
(OOLRWW�GHFLGHG�WR�KDYH�KLV�GUXJ�GRJ�SHUIRUP�DQ�RSHQ�DLU�VQLII
RI� WKH� H[WHULRU� RI� WKH� YHKLFOH�� 7KH� GRJ� DOHUWHG� DW� WKH� WUXQN�
'XULQJ� WKH�HQVXLQJ�VHDUFK�� WKH�RIILFHUV�GHWHFWHG� WKH�VPHOO�RI

37R�REWDLQ�D�UHOLDEOH�UHDGLQJ��WKH�UDGDU�XQLW�FDQ�EH�DW�QR�PRUH�WKDQ�D����
GHJUHH� DQJOH�� 'HSXW\� (OOLRWW� SDUNHG� KLV� FDU� DW� D� ���� WR� ���GHJUHH� DQJOH
EHFDXVH�RQ�D�SUHYLRXV�RFFDVLRQ�KLV�FDU�KDG�DOPRVW�EHHQ�KLW�E\�D�WLUH�WKDW
KDG� FRPH� RII� D� SDVVLQJ� WUDLOHU�� $IWHU� WKDW� LQFLGHQW�� 'HSXW\� (OOLRWW� SRVL�
WLRQHG�KLV�FDU� IDUWKHU� IURP�WKH�URDG�DQG�DW� WKH�EURDGHU�DQJOH��
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ODXQGU\� GHWHUJHQW��ZKLFK� LV� RIWHQ� XVHG� WR�PDVN� WKH� VFHQW� RI
QDUFRWLFV�� DQG�GLVFRYHUHG�D�FRPSDUWPHQW�FRQWDLQLQJ����NLOR�
JUDPV�RI�FRFDLQH�

3ULRU�WR�SOHDGLQJ�JXLOW\�WR�WKH�UHVXOWLQJ�GUXJ�FKDUJHV��6RZ�
DUGV� ILOHG�D�PRWLRQ� WR�VXSSUHVV� WKH�HYLGHQFH�REWDLQHG�GXULQJ
WKH� VHDUFK��6RZDUGV� DUJXHG� WKDW�'HSXW\�(OOLRWW¶V� YLVXDO� HVWL�
PDWH�RI�KLV�VSHHG�ZDV�LQVXIILFLHQW�WR�HVWDEOLVK�SUREDEOH�FDXVH
WR� VWRS� KLV� YHKLFOH� DQG� WKDW� WKH� GRJ� VQLII� RFFXUUHG� GXULQJ� D
SHULRG�RI�XQODZIXO�GHWHQWLRQ�

'HSXW\� (OOLRWW� ZDV� WKH� RQO\� ZLWQHVV� ZKR� WHVWLILHG� DW� WKH
VXSSUHVVLRQ� KHDULQJ� DQG� KLV� WHVWLPRQ\� LV� XQFRQWUDGLFWHG�
$OWKRXJK� OD\�ZLWQHVVHV�PD\� RIIHU� RSLQLRQV� DV� WR� VSHHG� HVWL�
PDWHV��WKH�GLVWULFW�FRXUW�IRXQG�WKDW�'HSXW\�(OOLRWW¶V��FRQVLGHU�
DEOH�WUDLQLQJ�LQ�HVWLPDWLQJ�VSHHGV��DQG�WKH��IRXQGDWLRQ�>ODLG@
WR� WHVWLI\� DV� D� ODZ� HQIRUFHPHQW� RIILFHU� WUDLQHG� LQ� HVWLPDWLQJ
VSHHGV��DOVR�TXDOLILHG�KLP�DV�DQ�H[SHUW��-�$������$W� WKH�FRQ�
FOXVLRQ� RI� WKH� KHDULQJ�� WKH� FRXUW� GHQLHG� WKH� PRWLRQ� WR� VXS�
SUHVV�� :LWK� UHJDUG� WR� WKH� TXHVWLRQ� RI� ZKHWKHU� WKHUH� ZDV
SUREDEOH� FDXVH� WR� LQLWLDOO\� VWRS� 6RZDUGV¶V� YHKLFOH�� WKH� FRXUW
KHOG�DV� IROORZV�

>'HSXW\@�(OOLRWW�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�D�WUDI�
ILF� YLRODWLRQ� KDG� RFFXUUHG� EDVHG� RQ� VSHHG�� +H¶V
WUDLQHG� WR� HVWLPDWH� VSHHGV��+LV� GLIILFXOW\�ZLWK�PHD�
VXUHPHQWV� LV� LPPDWHULDO� WR� KLV� HVWLPDWH� RI� VSHHG� DV
WKDW�GLG�QRW�GHSHQG�RQ�WLPH�RU�GLVWDQFH��$QG�WKH�FHU�
WLILFDWLRQ�WKDW�KH�UHFHLYHG�������WKUHH�WLPHV��GHSHQGHG
RQ�DFFXUDF\�LQ�HVWLPDWLQJ�VSHHGV��6R�KH�KDG�D�SDUWLF�
XODUL]HG� DQG� REMHFWLYH� EDVLV� IRU� VXVSHFWLQJ� WKDW� D
WUDIILF�YLRODWLRQ�KDG�RFFXUUHG�

-�$������4� ,�ZRXOG�DIILUP�

4'XULQJ� WKH�KHDULQJ��'HSXW\�(OOLRWW�KDG�GLIILFXOW\�DQVZHULQJ�TXHVWLRQV
UHJDUGLQJ�WKH�PHDVXUHPHQWV�LQ�IHHW�DQG�\DUGV��7KH�PDMRULW\�FRQFOXGHV�WKDW
WKH� GLVWULFW� FRXUW� FOHDUO\� HUUHG� LQ� ILQGLQJ� WKDW� WKLV� GLIILFXOW\� ZLWK� VPDOO
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7KH�)RXUWK�$PHQGPHQW�JXDUDQWHHV� WKH�ULJKW�RI�SHUVRQV� WR
EH� IUHH� IURP� �XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV��� 8�6�
&RQVW�� DPHQG�� ,9�� $� ODZ� HQIRUFHPHQW� RIILFHU¶V� GHFLVLRQ� WR
VWRS�D�PRWRULVW�FRQVWLWXWHV�D�VHL]XUH�ZLWKLQ�WKH�)RXUWK�$PHQG�
PHQW�� see Whren v. United States�� ���� 8�6�� ����� ������
�������� DQG� ZLOO� EH� UHDVRQDEOH� VR� ORQJ� DV� WKH� RIILFHU� KDV
�SUREDEOH� FDXVH� WR� EHOLHYH� WKDW� D� WUDIILF� YLRODWLRQ� KDV
RFFXUUHG��� id.�DW�����

:KHWKHU�DQ�RIILFHU�KDV�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�D�WUDI�
ILF�RIIHQVH�KDV�RFFXUUHG� LV�GHWHUPLQHG�E\� WKH��WRWDOLW\�RI� WKH
FLUFXPVWDQFHV��� Maryland v. Pringle�� ���� 8�6�� ����� ���
�������� :H� H[DPLQH� DOO� HYHQWV� OHDGLQJ� XS� WR� WKH� VWRS� DQG
GHFLGH��ZKHWKHU�WKHVH�KLVWRULFDO�IDFWV��YLHZHG�IURP�WKH�VWDQG�
SRLQW� RI� DQ� REMHFWLYHO\� UHDVRQDEOH� SROLFH� RIILFHU�� DPRXQW� WR
SUREDEOH� FDXVH��� Id.� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� ,Q
GRLQJ�VR��ZH�PXVW�DOVR�FRQVLGHU�WKH�RIILFHU¶V�SUDFWLFDO�H[SHUL�
HQFH�DQG�VSHFLDOL]HG�WUDLQLQJ��3ROLFH�PD\��GUDZ�RQ�WKHLU�RZQ
H[SHULHQFH� DQG� VSHFLDOL]HG� WUDLQLQJ� WR�PDNH� LQIHUHQFHV� IURP
DQG�GHGXFWLRQV�DERXW�WKH�FXPXODWLYH�LQIRUPDWLRQ�DYDLODEOH�WR
WKHP� WKDW� PLJKW� ZHOO� HOXGH� DQ� XQWUDLQHG� SHUVRQ��� United

PHDVXUHPHQWV�ZDV� LPPDWHULDO� WR�'HSXW\� (OOLRWW¶V� DELOLW\� WR� HVWLPDWH� WKH
VSHHG�RI�6RZDUGV¶V�YHKLFOH��DQG�LQ�ILQGLQJ�WKDW�'HSXW\�(OOLRWW�ZDV�WUDLQHG
WR�HVWLPDWH�VSHHGV��)RU�UHDVRQV�GLVFXVVHG� infra�� ,�GLVDJUHH��$W� WKH�RXWVHW�
KRZHYHU��,�DP�FRPSHOOHG�WR�SRLQW�RXW�WKDW�WKH�PDMRULW\�GRHV�QRW�XOWLPDWHO\
UHYHUVH� WKH�GLVWULFW�FRXUW�EDVHG�XSRQ�DQ\�SHUFHLYHG�ODFN�RI�FRQILGHQFH�LQ
'HSXW\�(OOLRWW¶V�personal�DELOLW\�WR�RIIHU�D�UHOLDEOH�RSLQLRQ�DV�WR�WKH�VSHHG
RI� 6RZDUGV¶V� YHKLFOH�� 5DWKHU�� WKH� PDMRULW\� UHYHUVHV� EHFDXVH� 'HSXW\
(OOLRWW¶V� YLVXDO� HVWLPDWH� IHOO� ZLWKLQ� WKH� VOLJKW�H[FHVV�RI�WKH�VSHHG�OLPLW
FDWHJRU\� DQG�ZDV� QRW�corroborated� E\� RWKHU� HYLGHQFH��$W� QR� SRLQW� GRHV
WKH� PDMRULW\� H[SOLFLWO\� LQGLFDWH� WKDW� WKH� FRUURERUDWLRQ� UHTXLUHPHQW� ZDV
WULJJHUHG�E\�D�ODFN�RI�FRQILGHQFH�LQ�'HSXW\�(OOLRWW�SHUVRQDOO\��QRU�GRHV�LW
H[SUHVVO\� UHYHUVH� WKH� GLVWULFW� FRXUW¶V� GHQLDO� RI� WKH� PRWLRQ� WR� VXSSUHVV
EDVHG�XSRQ�WKH�GLVWULFW�FRXUW¶V�ILQGLQJV�RI�IDFW��See Majority Op.�DW�������
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States v. Johnson������)��G������������WK�&LU���������LQWHUQDO
TXRWDWLRQ�PDUNV� RPLWWHG��� see also United States v. Humph-
ries������)��G������������WK�&LU��������

3UREDEOH� FDXVH� WR� VWRS� D� YHKLFOH� EDVHG� XSRQ� D� VXVSHFWHG
WUDIILF� YLRODWLRQ� H[LVWV� ZKHQ� WKH� IDFWV� DQG� FLUFXPVWDQFHV
ZLWKLQ�WKH�RIILFHU¶V�NQRZOHGJH�DUH�VXIILFLHQW�WR�ZDUUDQW�D�SUX�
GHQW�SHUVRQ�LQ�EHOLHYLQJ�WKDW�WKH�VXVSHFW�KDV�FRPPLWWHG�D�YLR�
ODWLRQ�RI�D� WUDIILF� ODZ��See Michigan v. DeFillippo������8�6�
����������������7KH�VXEVWDQFH�RI�DOO�WKH�GHILQLWLRQV�RI�SURED�
EOH�FDXVH� LV�D� UHDVRQDEOH�JURXQG�IRU�EHOLHI�RI�JXLOW���EXW� WKLV
PHDQV�IDU��OHVV�WKDQ�HYLGHQFH�ZKLFK�ZRXOG�MXVWLI\�FRQGHPQD�
WLRQ�RU�FRQYLFWLRQ���Brinegar v. United States������8�6������
������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���DQG�HYHQ�OHVV
WKDQ�WKDW�UHTXLUHG�E\�WKH�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VWDQ�
GDUG��see Illinois v. Gates������8�6�������������������Humph-
ries������)��G�DW�������>7@KH�SUREDEOH�FDXVH�VWDQGDUG�GRHV�QRW
>HYHQ@�UHTXLUH�WKDW�WKH�RIILFHU¶V�EHOLHI�EH�PRUH�OLNHO\�WUXH�WKDQ
IDOVH���Humphries������)��G�DW������see also United States v.
Ortiz�� ���� )��G� ����� ���� ��WK� &LU�� ������ ��$� µUHDVRQDEOH
JURXQG¶�IRU�EHOLHI�>RI�JXLOW@�LV�OHVV�GHPDQGLQJ�WKDQ�D�VWDQGDUG
UHTXLULQJ� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� IRU� WKH� EHOLHI����
United States v. Jones�� ��� )��G� ������ ����� ��WK� &LU�� �����
��7KH�SUREDEOH�FDXVH�VWDQGDUG�GRHV�QRW�GHPDQG�DQ\�VKRZLQJ
WKDW� VXFK� D� EHOLHI� EH� FRUUHFW� RU�PRUH� OLNHO\� WUXH� WKDQ� IDOVH��
�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���5

5,Q� LWV� UHVSRQVH� WR� WKH�GLVVHQW�� WKH�PDMRULW\�VHL]HV�XSRQ�P\�FLWDWLRQ�RI
WKLV� ODWWHU� SRUWLRQ� RI� RXU� HVWDEOLVKHG� SUHFHGHQW� FRPSDULQJ� WKH� SUREDEOH�
FDXVH� VWDQGDUG� WR� WKH�SUHSRQGHUDQFH� VWDQGDUG� WR� FKDUJH� WKDW� ,� DGYDQFH� D
QHZ��DQDO\WLFDO�DSSURDFK��WR�SUREDEOH�FDXVH�MXULVSUXGHQFH��2I�FRXUVH��WKLV
LV�QR�DQDO\WLFDO� DSSURDFK�DW� DOO�� LW� LV� D�ZHOO�HVWDEOLVKHG�KROGLQJ�GHVLJQHG
WR�HQVXUH�WKDW�SROLFH�RIILFHUV�DQG�FRXUWV�GR�QRW�FRQIODWH�WKH�SUREDEOH�FDXVH
VWDQGDUG� ZLWK� WKRVH� UHTXLULQJ� PXFK� PRUH� LQ� WKH� ZD\� RI� HYLGHQFH²
VSHFLILFDOO\�� WKH� EH\RQG�D�UHDVRQDEOH�GRXEW� VWDQGDUG� DQG� WKH
SUHSRQGHUDQFH�RI�WKH�HYLGHQFH� VWDQGDUG�� 7R� WKH� H[WHQW� ,� HPSKDVL]H� WKLV
SRUWLRQ�RI�RXU�SUHFHGHQW�� LW� LV�EHFDXVH� LW� LV�SDUWLFXODUO\�DSW� LQ� WKH�FDVH�DW
KDQG��LQ�ZKLFK�WKH�PDMRULW\�LPSRUWV�LQWR�RXU�SUREDEOH�FDXVH�LQTXLU\�D�FRU�
URERUDWLRQ�UHTXLUHPHQW�WKDW�RULJLQDWHG�LQ�D�KDQGIXO�RI�VWDWH�FRXUW�VSHHGLQJ
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$V�WKH�7HQWK�&LUFXLW�UHFHQWO\�UHFRJQL]HG���>L@W¶V�ORQJ�EHHQ
WKH�FDVH�WKDW�DQ�RIILFHU¶V�YLVXDO�HVWLPDWLRQ�FDQ�VXSSO\�SURED�
EOH�FDXVH�WR�VXSSRUW�D�WUDIILF�VWRS�IRU�VSHHGLQJ�LQ�DSSURSULDWH
FLUFXPVWDQFHV���DQG�D�UDGDU�UHDGLQJ�RU�RWKHU�VXFK�REMHFWLYH�RU
PHFKDQLFDO� FRUURERUDWLRQ� LV� QRW� UHTXLUHG�� United States v.
Ludwig������)��G���������������WK�&LU���������DIILUPLQJ�GLV�
WULFW�FRXUW¶V�GHQLDO�RI�PRWLRQ� WR�VXSSUHVV� LOOHJDO�GUXJV� IRXQG
LQ� VHDUFK� RI� YHKLFOH� VWRSSHG� IRU� WUDYHOLQJ� ��� PSK� RYHU� WKH
VSHHG� OLPLW��� see also United States v. Pierce�� ��� )��G� ����
�����:/���������DW�
����WK�&LU��$SU�������������SHU�FXULDP�
�DIILUPLQJ�GHQLDO�RI�PRWLRQ�WR�VXSSUHVV�ZKHUH�RIILFHU�YLVXDOO\
HVWLPDWHG�WKDW�YHKLFOH�ZDV�WUDYHOLQJ����PSK�RQ�LQWHUVWDWH��EXW
ZDV� EORFNHG� IURP� REWDLQLQJ� D� UDGDU� UHDGLQJ� E\� D� WUDFWRU�
WUDLOHU���State v. Barnhill������6�(��G�����������1�&��&W��$SS�
������ �UHMHFWLQJ� WULDO� FRXUW¶V� UHTXLUHPHQW� WKDW� DQ� RIILFHU¶V
YLVXDO� HVWLPDWH� RI� VSHHG�PXVW� EH� FRUURERUDWHG� E\� �REMHFWLYH
IDFWV�� RU� �REMHFWLYH� FULWHULD�� DV� FRQWUDU\� WR� 1RUWK� &DUROLQD
ODZ�� DQG� QRWLQJ� WKDW� VXFK� D� UXOLQJ� �ZRXOG� KDYH� >KDG@� WKH
HIIHFW�RI�SUHYHQWLQJ�DQ�RIILFHU�IURP�VWRSSLQJ�D�YHKLFOH�EDVHG
VROHO\�XSRQ� WKH�RIILFHU¶V�REVHUYDWLRQV���

,Q�P\�RSLQLRQ��WKH�IDFWV�DQG�FLUFXPVWDQFHV�NQRZQ�WR�'HS�
XW\�(OOLRWW��FRXSOHG�ZLWK�KLV�SUDFWLFDO�H[SHULHQFH��WUDLQLQJ��DQG
WKH� UHDVRQDEOH� LQIHUHQFHV� GUDZQ� WKHUHIURP�� ZHUH� PRUH� WKDQ
VXIILFLHQW� WR� ZDUUDQW� DQ� REMHFWLYHO\� UHDVRQDEOH� EHOLHI� RQ� KLV
SDUW� WKDW�6RZDUGV�ZDV� VSHHGLQJ��'HSXW\�(OOLRWW� LV� DQ�H[SHUL�
HQFHG� RIILFHU� ZKR� KDV� EHHQ� HQJDJHG� LQ� WKH� HQIRUFHPHQW� RI
WUDIILF�ODZV�DV�D�UHJXODU�SDUW�RI�KLV�GXWLHV�IRU�HLJKW�\HDUV��$V
D�SDUW�RI�KLV�WUDLQLQJ��FHUWLILFDWLRQ��DQG�UHFHUWLILFDWLRQ��KH�KDV

FRQYLFWLRQ� FDVHV�� GLVFXVVHG� infra�� EDVHG� XSRQ� LWV� YLHZ� WKDW� �D� VSHHGLQJ
YLRODWLRQ�SUHVHQWV�D�XQLTXH�FLUFXPVWDQFH��QHFHVVLWDWLQJ�HYLGHQFH�IRU�SURE�
DEOH� FDXVH� HTXLYDOHQW� WR� WKDW� VXIILFLHQW� WR� VXVWDLQ� D� FRQYLFWLRQ��Majority
Op.�DW����Q����$V�,�KDYH�FOHDUO\�VHW�IRUWK�DERYH��SUREDEOH�FDXVH�GRHV�PHDQ
VRPHWKLQJ��EXW��HYHQ�LQ�WUDIILF�VWRS�FDVHV��LW�VXUHO\�GRHV�QRW�PHDQ��EH\RQG
D�UHDVRQDEOH�GRXEW��RU�E\��D�SUHSRQGHUDQFH�RI� WKH�HYLGHQFH���
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GHPRQVWUDWHG� DQ� XQFRQWUDGLFWHG� DELOLW\� WR� YLVXDOO\� HVWLPDWH
WKH�VSHHG�RI�YHKLFOHV�ZLWKLQ�DQ�DYHUDJH�PDUJLQ�RI�HUURU�RI����
PSK�SHU�YHKLFOH��+H�KDG�ZRUNHG�WKLV�SDUWLFXODU�VWUHWFK�RI�,���
IRU� RYHU� IRXU� \HDUV�� DW� WLPHV� LQ� D� SRVLWLRQ� WR� FRUURERUDWH� KLV
YLVXDO� HVWLPDWHV� ZLWK� UDGDU�� KDG� EHFRPH� IDPLOLDU� ZLWK� WKH
VSHHG�DW�ZKLFK�FDUV�DSSURDFKHG�KLP��DQG�KDG�D�FOHDU��XQRE�
VWUXFWHG� YLHZ� RI� 6RZDUGV¶V� YHKLFOH� DV� LW� DSSURDFKHG� DQG
SDVVHG�KLP�

,Q�D�QXPEHU�RI�SODFHV��WKH�PDMRULW\�WDNHV�LVVXH�ZLWK�P\�UHS�
UHVHQWDWLRQ� WKDW� 1RUWK� &DUROLQD¶V� FHUWLILFDWLRQ� DQG� WUDLQLQJ
SURFHGXUHV� IRU� SROLFH� RIILFHUV� HQFRPSDVV� ERWK� WKH� RIILFHU¶V
XVH� RI� UDGDU� HTXLSPHQW� DQG� WKH� RIILFHU¶V� DELOLW\� WR� HVWLPDWH
YHKLFOH� VSHHGV�ZLWKLQ�QDUURZ�PDUJLQV�RI�HUURU��7KH�PDMRULW\
LQVWHDG� DSSHDUV� WR� EHOLHYH� WKDW� 1RUWK� &DUROLQD¶V� SURFHGXUHV
DUH�VRPHKRZ�OLPLWHG�WR�WKH�XVH�RI�UDGDU�HTXLSPHQW��DQG�JRHV
VR�IDU�DV�WR�VWDWH�WKDW�WKH�RIILFHU�ZDV�PHUHO\��JLYHQ�WKH�RSSRU�
WXQLW\� WR� µJXHVV¶� WKH� VSHHG� RI� WZHOYH� YHKLFOHV�� GXULQJ� KLV
WUDLQLQJ�� 0DMRULW\� 2S�� DW� ���� +RZHYHU�� WKH� PDMRULW\¶V� YLHZ
WKDW�WKH�YLVXDO�HVWLPDWH�WHVW�LV�OLWWOH�PRUH�WKDQ�DQ��RSSRUWXQLW\
WR�JXHVV���UDWKHU�WKDQ�D�UHTXLUHPHQW�WR�SDVV��LV�FRQWUDGLFWHG�E\
WKH�UHFRUG��7KH�RIILFHUV�DUH�LQVWUXFWHG�KRZ�WR�RSHUDWH�WKH�SDU�
WLFXODU�UDGDU�HTXLSPHQW��EXW�WKHUH�LV�QR�EDVLV�XSRQ�ZKLFK�ZH
FRXOG� FRQFOXGH� WKDW� WKH� YLVXDO�HVWLPDWH� SRUWLRQ�RI� WKH� WHVW� LV
VRPHKRZ� D� OHVV�FUXFLDO� FRPSRQHQW� RU��ZRUVH�� VRPH� IRUP� RI
D�JXHVVLQJ�JDPH��'HSXW\�(OOLRWW¶V�GHVFULSWLRQ�RI� WKH� WUDLQLQJ
DQG� WKH� UHTXLUHPHQWV� WR� SDVV� WKH� FRXUVH� LV� IXOO\� FRQVLVWHQW
ZLWK� ZKDW� 1RUWK� &DUROLQD� ODZ� UHTXLUHV� LQ� RUGHU� WR� REWDLQ
VSHHGLQJ� FRQYLFWLRQV�� $Q� RIILFHU¶V� YLVXDO� HVWLPDWH� RI� WKH
VSHHG�RI� D�YHKLFOH� LV� UHTXLUHG� WR� FRQYLFW� DV� D�PDWWHU� RI� ODZ�
UDGDU��DVVXPLQJ� LW� LV�DEOH� WR�EH�XVHG�DQG� LV�QRW�H[FOXGHG� IRU
VRPH�UHDVRQ��FDQ�RQO\�FRUURERUDWH�WKH�RIILFHU¶V�REVHUYDWLRQV�
7KXV��WR�WKH�H[WHQW�ZH�VKRXOG�SDVV�MXGJPHQW�XSRQ�1RUWK�&DU�
ROLQD¶V�WUDLQLQJ�DQG�FHUWLILFDWLRQ�SURJUDP��,�DP�FRQILGHQW�WKDW
1RUWK�&DUROLQD�ODZ�HQIRUFHPHQW�ZRXOG�KDYH�WKH�PRVW�LQWHUHVW
LQ� HQVXULQJ� WKDW� WKHLU� RIILFHUV� DUH� WUDLQHG� LQ� DQG�GHYHORS� WKH
DFWXDO� VNLOO� RI� DFFXUDWHO\� HVWLPDWLQJ� WKH� VSHHG�RI� YHKLFOHV� LQ
FDVH� UDGDU� HTXLSPHQW� LV� XQDYDLODEOH�� EORFNHG� E\� RWKHU� YHKL�
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FOHV�RU�REVWUXFWLRQV��RU�LV�RWKHUZLVH�H[FOXGHG�IRU�ODFN�RI�FDOL�
EUDWLRQ�RU�RWKHU�GHILFLHQFLHV�

8QGHU� WKHVH� XQFRQWUDGLFWHG� IDFWV�� ZKLFK� LQ� DQ\� HYHQW� ZH
PXVW�FRQVWUXH�LQ� WKH�OLJKW�PRVW�IDYRUDEOH� WR� WKH�JRYHUQPHQW�
see United States v. Seidman�� ���� )��G� ����� ���� ��WK� &LU�
������� ,� EHOLHYH� WKH� JRYHUQPHQW� KDV� HDVLO\� HVWDEOLVKHG� WKDW
'HSXW\�(OOLRWW�KDG�DQ�REMHFWLYHO\�UHDVRQDEOH�EHOLHI�WKDW�6RZ�
DUGV�ZDV�VSHHGLQJ�DQG�� WKHUHIRUH�� WKDW�KH�KDG�SUREDEOH�FDXVH
WR�VWRS�6RZDUGV¶V�YHKLFOH� IRU� WKH�VXVSHFWHG�YLRODWLRQ�

,,,�� The Corroboration Requirement

7KH�PDMRULW\�RSLQHV�WKDW��WKH�)RXUWK�$PHQGPHQW�GRHV�QRW
DOORZ��DQG�WKH�FDVH�ODZ�GRHV�QRW�VXSSRUW��blanket�DSSURYDO�IRU
WKH�SURSRVLWLRQ�WKDW�DQ�RIILFHU¶V�YLVXDO�VSHHG�HVWLPDWH��LQ�DQG
RI�LWVHOI��ZLOO�always�VXIILFH�DV�D�EDVLV�IRU�DQ�RIILFHU¶V�SURED�
EOH� FDXVH� WR� LQLWLDWH� WKH� WUDIILF� VWRS��� Majority Op.� DW� ��
�HPSKDVLV� DGGHG��� ,� DJUHH�� 6XFK� DQ� LQIOH[LEOH� UXOH� ZRXOG
LJQRUH�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�WHVW�DQG��LQ�SDUWLFXODU�
WKH�PDQGDWH� WKDW�ZH� HYDOXDWH� UHDVRQDEOHQHVV� EDVHG� XSRQ� DOO
RI�WKH�IDFWV�ZKLFK�OHG�WR�WKH�VWRS��including�WKH�RIILFHU¶V�WUDLQ�
LQJ� DQG� H[SHULHQFH�� ,� GLVDJUHH�� KRZHYHU��ZLWK� WKH�PDMRULW\¶V
HTXDOO\� LQIOH[LEOH� UXOH� WKDW�DQ�RIILFHU¶V�YLVXDO� VSHHG�HVWLPDWH
FDQ� never� DORQH� VXIILFH� DV� SUREDEOH� FDXVH� WR� VWRS� D� YHKLFOH
WKDW� WKH� RIILFHU� HVWLPDWHV� WR� EH� WUDYHOLQJ� RQO\� LQ� �VOLJKW
H[FHVV��RI� WKH�VSHHG� OLPLW��Majority Op.�DW����

7KH�PDMRULW\¶V� KROGLQJ� LV� FOHDU�� �>7@KH� UHDVRQDEOHQHVV� RI
DQ� RIILFHU¶V� YLVXDO� VSHHG� HVWLPDWH� GHSHQGV�� in the first
instance�� RQ�ZKHWKHU� D� YHKLFOH¶V� VSHHG� LV� HVWLPDWHG� WR� EH� LQ
VLJQLILFDQW� H[FHVV� RU� VOLJKW� H[FHVV� RI� WKH� OHJDO� VSHHG� OLPLW��
Majority Op.�DW�����HPSKDVLV�DGGHG���:KHUH�WKH�RIILFHU�YLVX�
DOO\�HVWLPDWHV�WKDW�D�YHKLFOH�LV�WUDYHOLQJ��LQ�VLJQLILFDQW�H[FHVV
RI�WKH�OHJDO�VSHHG�OLPLW���D�YLVXDO�HVWLPDWH�may��SURYLGH�VXIIL�
FLHQW� µLQGLFLD� RI� UHOLDELOLW\¶� WR� VXSSRUW� DQ� RIILFHU¶V� SUREDEOH
FDXVH���Majority Op.�DW�����HPSKDVLV�DGGHG���%XW�LI�WKH�RIIL�
FHU�HVWLPDWHV�WKDW�D�YHKLFOH�LV�WUDYHOLQJ�RQO\�LQ��VOLJKW�H[FHVV�
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RI� WKH� VSHHG� OLPLW�� WKDW� HVWLPDWH� DORQH� FDQ�never� EH� HQRXJK�
WKH��RIILFHU¶V�YLVXDO�VSHHG�HVWLPDWH�requires�DGGLWLRQDO�LQGLFLD
RI� UHOLDELOLW\� WR� VXSSRUW� SUREDEOH� FDXVH���Majority Op.� DW� ��
�HPSKDVLV�DGGHG���see also Majority Op.�DW������,I�VOLJKW��WKHQ
DGGLWLRQDO� LQGLFLD� RI� UHOLDELOLW\� DUH� necessary� WR� VXSSRUW� WKH
UHDVRQDEOHQHVV� RI� WKH� RIILFHU¶V� YLVXDO� HVWLPDWH��� �HPSKDVLV
DGGHG���

$� �VOLJKW� H[FHVV�� RI� WKH� VSHHG� OLPLW� LV� GHILQHG� RQO\� DV� D
�VSHHG� GLIIHUHQWLDO� GLIILFXOW� IRU� WKH� QDNHG� H\H� WR� GLVFHUQ��
Majority Op.�DW�����RU�SHUKDSV�RQH�WKDW�LV�RWKHUZLVH�EHOLHYHG
WR�EH�EH\RQG�WKH�DELOLWLHV�RI�KXPDQV�WR�DFFXUDWHO\�GHWHUPLQH�
see Majority Op.� DW� ������ �DJUHHLQJ� WKDW� �µWKH� DFFXUDF\� RI
KXPDQ� HVWLPDWLRQ� RI� VSHHG� FDQQRW� HDVLO\�� UHDGLO\� DQG� DFFX�
UDWHO\�GLVFULPLQDWH�EHWZHHQ�VXFK�VPDOO�YDULDWLRQV�LQ�VSHHG¶��
�TXRWLQJ�State v. Kimes������6�:��G�����������0R��&W��$SS�
��������$FFRUGLQJO\�� WKH�FRUURERUDWLRQ� UXOH� IDVKLRQHG�E\� WKH
PDMRULW\�DSSOLHV�UHJDUGOHVV�RI�WKH�H[WHQW�RI�DQ\�RIILFHU¶V�H[SH�
ULHQFH�� VSHFLDOL]HG� WUDLQLQJ�� RU� GHPRQVWUDWHG� DELOLW\� WR� DFFX�
UDWHO\� HVWLPDWH� YHKLFOH� VSHHGV� ZLWKLQ� D� QDUURZ� PDUJLQ� RI
HUURU�� )RU� WKH� UHDVRQV� VHW� IRUWK� EHORZ�� ,� GR� QRW� WKLQN� ZH
VKRXOG� LPSRVH� WKLV� WKUHVKROG� LQTXLU\� XSRQ� WKH� QRUPDO
SUREDEOH�FDXVH�GHWHUPLQDWLRQ�DQG�KLQJH�XSRQ�LW�DQ�LQIOH[LEOH
UHTXLUHPHQW�RI�FRUURERUDWLRQ�HYHU\�WLPH�D�SROLFH�RIILFHU�VWRSV
D�YHKLFOH� IRU�VSHHGLQJ� LQ��VOLJKW�H[FHVV��RI� WKH�VSHHG� OLPLW�

$�

$W�WKH�RXWVHW��,�ILQG�WKH�WKUHVKROG�LQTXLU\��DQG�WKH�EDVLV�IRU
WKH� VLJQLILFDQW�VOLJKW� GLVWLQFWLRQ� XVHG� WR� WULJJHU� WKH
FRUURERUDWLYH�HYLGHQFH�UHTXLUHPHQW��WR�EH�XQVXSSRUWHG�E\�WKH
UHFRUG� LQ� WKLV�FDVH�DQG�XQZRUNDEOH� IRU�SROLFH�RIILFHUV��

&RXUWV�URXWLQHO\�DOORZHG�OD\�ZLWQHVVHV��ZLWK�QR�WUDLQLQJ�RU
H[SHULHQFH�� WR� RIIHU� RSLQLRQ� WHVWLPRQ\� RI� WKHLU� HVWLPDWH� RI
VSHHG� SURYLGHG� WKH\� KDYH� KDG� D� VXIILFLHQW� RSSRUWXQLW\� WR
REVHUYH� WKH� PRYLQJ� YHKLFOH�� $QG� VR� ORQJ� DV� WKDW� DELOLW\� WR
REVHUYH�LV�HVWDEOLVKHG��,�KDYH�IRXQG�QR�RSLQLRQ�UHVWULFWLQJ�WKH
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UHOLDELOLW\� RU� DGPLVVLELOLW\� RI� WKH� RSLQLRQ� WHVWLPRQ\� EDVHG
XSRQ�WKH�WLPH�GLVWDQFH�PDWKHPDWLFDO�IRUPXOD�IRU�VSHHG�6�<HW�
XQGHU� WKH� PDMRULW\¶V� GHFLVLRQ�� D� SROLFH� RIILFHU¶V� LGHQWLFDO
RSLQLRQ� ZLOO� EH� GHHPHG� XQUHOLDEOH� DV� D� PDWWHU� RI� ODZ� DQG�
WKHUHIRUH�� LQVXIILFLHQW� WR� HVWDEOLVK� SUREDEOH� FDXVH� WR� EHOLHYH
WKDW�D�YLRODWLRQ�KDV�RFFXUUHG��XQOHVV�WKH�RIILFHU�DOVR�HVWLPDWHV
WKH�VSHHG�GLIIHUHQWLDO� WR�KDYH�EHHQ�D��VLJQLILFDQW��RQH�7

6See State v. Barnhill������6�(��G����������������1�&��&W��$SS�������
�QRWLQJ� �ZHOO� HVWDEOLVKHG� >UXOH@�� WKDW� DQ\�SHUVRQ�RI�RUGLQDU\� LQWHOOLJHQFH�
ZKR� KDG� D� UHDVRQDEOH� RSSRUWXQLW\� WR� REVHUYH� D� YHKLFOH� LQ� PRWLRQ� DQG
MXGJH�LWV�VSHHG�PD\�WHVWLI\�DV�WR�KLV�HVWLPDWLRQ�RI�WKH�VSHHG�RI�WKDW�YHKL�
FOH���DQG�WKDW��LW�LV�QRW�QHFHVVDU\�WKDW�DQ�RIILFHU�KDYH�VSHFLDOL]HG�WUDLQLQJ
WR�EH� DEOH� WR�YLVXDOO\� HVWLPDWH� WKH� VSHHG�RI� D�YHKLFOH����Walker v. State�
���� 6�(��G� ����� ���� �*D�� &W�� $SS�� ������ �DOORZLQJ� OD\� ZLWQHVV¶V� WHVWL�
PRQ\�DV�WR�VSHHG�RI�D�YHKLFOH�WR�VXSSRUW�YHKLFXODU�KRPLFLGH�FRQYLFWLRQ��
see also Asplundh Mfg. Div. v. Benton Harbor Eng’g�����)��G�����������
��G�&LU���������QRWLQJ�WKDW�RQH�H[DPSOH��RI�TXLQWHVVHQWLDO�5XOH�����RSLQ�
LRQ�WHVWLPRQ\�>LV@� �� �� �� WKH�VSHHG�RI�D�YHKLFOH��IRRWQRWH�RPLWWHG����)HG��5�
(YLG�� ���� DGYLVRU\� FRPPLWWHH¶V� QRWH� �FLWLQJ� Asplundh� IRU� H[DPSOHV� RI
RSLQLRQ�WHVWLPRQ\�E\�OD\�ZLWQHVVHV���United States v. Conn������)��G�����
����Q�����WK�&LU���������VDPH���State v. McLean�����$��G�����������1�-�
������ ��7UDGLWLRQDO� H[DPSOHV� RI� SHUPLVVLEOH� OD\� RSLQLRQV� LQFOXGH� WKH
VSHHG� DW�ZKLFK� D� YHKLFOH�ZDV� WUDYHOLQJ�����Pierson v. Frederickson�� ���
$��G�����������1�-��6XSHU��&W��$SS��'LY����������,W�LV�FOHDU�WKDW�EDVHG�RQ
DGHTXDWH�YLVXDO�REVHUYDWLRQ� DQ�RUGLQDU\�ZLWQHVV� FDQ� VWDWH�KLV� FRQFOXVLRQ
RI� ZKHWKHU� D� FDU� ZDV� PRYLQJ� IDVW� RU� VORZ� RU� JLYH� DQ� HVWLPDWH� RI� LWV
VSHHG����� State v. Clayton�� ���� 6�(��G� ����� ���� �1�&�� ������ ��$EVROXWH
DFFXUDF\��� �� �� LV�QRW�UHTXLUHG�WR�PDNH�D�ZLWQHVV�FRPSHWHQW�WR�WHVWLI\�DV�WR
VSHHG�����

7$OWKRXJK�WKH�PDMRULW\�GHQLHV�WKDW�LW�KDV�FUHDWHG�D�KHLJKWHQHG�HYLGHQWL�
DU\� EXUGHQ� IRU� SUREDEOH�FDXVH� LQ� VSHHGLQJ� FDVHV�� LW� VHHV� QR� LURQ\� LQ� WKH
IDFW� WKDW� WKHUH�ZLOO� QRZ�EH� WZR� GLIIHUHQW� VWDQGDUGV� JRYHUQLQJ� WKH� XVH� RI
RSLQLRQ�WHVWLPRQ\�DV�WR�WKH�VSHHG�RI�D�YHKLFOH�²�RQH�IRU�OD\�ZLWQHVVHV�DQG
DQRWKHU�IRU�ODZ�HQIRUFHPHQW�RIILFHUV��0\�FROOHDJXHV�MXVWLI\�WKLV�GLIIHUHQFH
E\�SRLQWLQJ�RXW�WKDW�D�SROLFH�RIILFHU�XVHV�KLV�RSLQLRQ�DV�SUREDEOH�FDXVH�WR
VWRS�DQG�GHWDLQ�PRWRULVWV��7R�WKLV�,�ZRXOG�VLPSO\�SRLQW�RXW�WKDW�WKH�RSLQ�
LRQ�RI�D� OD\�SHUVRQ�DV� WR�VSHHG��DGPLVVLEOH� WR�VXSSRUW�D�FULPLQDO�FRQYLF�
WLRQ��VKRXOG�VXUHO\�EH�VXIILFLHQW�WR�HVWDEOLVK�SUREDEOH�FDXVH��Cf. Barnhill�
����6�(��G� DW� ���� ��>,@I� DQ� RUGLQDU\� FLWL]HQ� FDQ� HVWLPDWH� WKH� VSHHG� RI� D
YHKLFOH��VR�FDQ�2IILFHU�0DORQH����
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$GGLWLRQDOO\�� WKH�PDMRULW\� SURYLGHV� QR� FOHDU� QXPHULFDO� RU
SHUFHQWDJH�GLYLVLRQ�EHWZHHQ�GULYLQJ�LQ��VOLJKW�H[FHVV��RU��VLJ�
QLILFDQW�H[FHVV��RI�WKH�VSHHG�OLPLW��7KH�PDMRULW\�H[SODLQV�WKDW
D��VOLJKW�H[FHVV��LV��D�VSHHG�GLIIHUHQWLDO�GLIILFXOW�IRU�WKH�QDNHG
H\H� WR� GLVFHUQ���Majority Op.� DW� ���� DQG� XOWLPDWHO\� GHFODUHV
WKDW�QR�KXPDQ�FRXOG�DFFXUDWHO\�HVWLPDWH�D���PSK�YDULDWLRQ�RI
VSHHG�DW�������PSK��see Majority Op.�DW��������FLWLQJ�Kimes�
����6�:��G�DW�������+RZHYHU��WKHUH�DUH�QR�VWXGLHV��H[SHUW�WHV�
WLPRQ\�� RU� RWKHU� HYLGHQFH� WR� VXSSRUW� WKLV� FRQFOXVLRQ� RU� WR
HQOLJKWHQ�ODZ�HQIRUFHPHQW�RIILFHUV�DV�WR�ZKDW�VSHHGLQJ�YLROD�
WLRQ�VKRXOG�EH�FRQVLGHUHG��VOLJKW��EHFDXVH�LW�IDOOV�ZLWKLQ�WKDW
ZKLFK� LV� GLIILFXOW� IRU� WKH� QDNHG� H\H� WR� GLVFHUQ� RU� RWKHUZLVH
EH\RQG�WKH�FDSDELOLWLHV�RI�KXPDQ�HVWLPDWLRQ��1RU�LV�WKHUH�HYL�
GHQFH� WR� VXSSRUW� WKH�PDMRULW\¶V� ILQGLQJ� WKDW� XQFRUURERUDWHG�
YLVXDO� HVWLPDWHV� RI� VSHHGV� LQ� WKH� �VOLJKW�� FDWHJRU\� PXVW� EH
SUHVXPHG�WR�EH�XQUHOLDEOH�IRU�SXUSRVHV�RI�WKH�SUREDEOH�FDXVH
GHWHUPLQDWLRQ��

$V�VXSSRUW�IRU�LWV�KROGLQJ�WKDW�WKH�RIILFHU¶V�YLVXDO�HVWLPDWH
RI� VSHHG� LV� LQKHUHQWO\� XQUHOLDEOH�� WKH�PDMRULW\� LQVWHDG� UHOLHV
XSRQ��FRPPRQ�VHQVH���DORQJ�ZLWK�WZR�FDVHV�LQYROYLQJ�anony-
mous� WLSV��ZKLFK�ZH�KDYH�KHOG� UHTXLUH�DGGLWLRQDO� FRUURERUD�
WLRQ�RU�LQGLFLD�RI�UHOLDELOLW\��See United States v. Massenburg�
����)��G� ����� ���� ��WK�&LU�� �������United States v. Reaves�
����)��G������������WK�&LU���������,Q�WKLV�FDVH��KRZHYHU��WKH
HYLGHQFH� FRQVLVWV� QRW� RI� KHDUVD\� VWDWHPHQWV� RI� DQRQ\PRXV
ZLWQHVVHV�UHJDUGLQJ�XQODZIXO�EHKDYLRU��EXW�UDWKHU�WKH�SHUVRQDO
REVHUYDWLRQ� DQG� UHVXOWLQJ� RSLQLRQ� RI� D� WUDLQHG� DQG� FHUWLILHG
SROLFH� RIILFHU�� ZKLFK� WKH� PDMRULW\� FRQFOXGHV� LV� �LQKHUHQWO\
XQUHOLDEOH�� EDVHG� XSRQ� QRWKLQJ� PRUH� WKDQ� LWV� RZQ� YLHZ�
XQVXSSRUWHG�E\�DQ\�HYLGHQFH�DQG�FRQWUDGLFWHG�E\�WKDW�ZKLFK
ZDV�SUHVHQWHG��WKDW�VXFK�HVWLPDWHV�DUH�EH\RQG�WKH�FDSDELOLWLHV
RI�DQ\�KXPDQ�EHLQJ�

'HSXW\� (OOLRWW� GHPRQVWUDWHG� DQ� actual� DELOLW\� WR� YLVXDOO\
HVWLPDWH� WKH� VSHHG� RI� YHKLFOHV� ZLWKLQ� DQ� DYHUDJH�� ����PSK
PDUJLQ�RI�HUURU��LQ�DFFRUGDQFH�ZLWK�WKH�UHTXLUHPHQWV�IRU�UDGDU
FHUWLILFDWLRQ�LQ�1RUWK�&DUROLQD��$QG�KRZHYHU�UHPDUNDEOH�RQH
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PLJKW�EHOLHYH�WKLV�VNLOO� WR�EH�DW�ILUVW�EOXVK��LW�DSSHDUV�WR�EH�D
FRPPRQ� RQH� DPRQJ� H[SHULHQFHG� WUDIILF� RIILFHUV� DFURVV� WKH
8QLWHG� 6WDWHV�� See e.g.�� State v. Carter�� 1R�� �&$�&5�����
�����������:/����������DW�
���$UL]��&W��$SS��-XQH����������
�QRWLQJ�WHVWLPRQ\�WKDW�RIILFHU�KDG�FRPSOHWHG�D�UDGDU�FHUWLILFD�
WLRQ� FODVV�ZKLFK� UHTXLUHG� RIILFHUV� WR� DFFXUDWHO\� HVWLPDWH� WKH
VSHHG�RI�PRYLQJ�YHKLFOHV�ZLWKLQ���PSK���State v. Estes�����
3��G���������� �,GDKR�&W��$SS�������� �QRWLQJ� WKDW� WKH�RIILFHU
�KDG�EHHQ�WUDLQHG�LQ�YLVXDOO\�HVWLPDWLQJ�WKH�VSHHG�RI�YHKLFOHV
DQG�KDG�UHFHLYHG�FHUWLILFDWLRQ�RI�WKH�DELOLW\�WR�PDNH�HVWLPDWHV
ZLWKLQ���PLOHV�SHU�KRXU�RI�WKH�DFWXDO�VSHHG����State v. McPart-
land�����$��G����������Q����0H���������-DEDU��-���GLVVHQWLQJ�
�QRWLQJ�RIILFHU¶V� WHVWLPRQ\� WKDW�� DV� SDUW� RI� KHU� UDGDU� WUDLQLQJ
FRXUVH�� �VKH� ZDV� WUDLQHG� DQG� FHUWLILHG� WR� PDNH� YLVXDO� HVWL�
PDWHV�RI�VSHHG�µZLWKLQ�ILYH�PLOHV�SHU�KRXU¶����State v. Ali�����
1�:��G���������� �0LQQ��&W��$SS�������� �QRWLQJ� WKDW�RIILFHU
KDG� EHHQ� �WUDLQHG� �� �� �� WR� DFFXUDWHO\� HVWLPDWH� WKH� VSHHG� RI� D
PRYLQJ�YHKLFOH�ZLWKLQ� ILYH�PSK����Barberton v. Jenney�����
1�(��G� ������ ����� �2KLR� ������ �QRWLQJ� WKDW�� LQ� RUGHU� WR� EH
FHUWLILHG�XQGHU�2KLR¶V�UHTXLUHPHQWV��WKH�RIILFHU��ZDV�UHTXLUHG
WR� VKRZ� WKDW� KH� FRXOG� YLVXDOO\� HVWLPDWH� D� YHKLFOH¶V� VSHHG� WR
ZLWKLQ� WKUHH� WR� IRXU� PLOHV� SHU� KRXU� RI� WKH� YHKLFOH¶V� DFWXDO
VSHHG����State v. Singh��1R��)��������������:/���������DW�
�
�2KLR�&W��$SS���������QRWLQJ�WURRSHU¶V�WHVWLPRQ\�WKDW�KH�KDG
EHHQ� WUDLQHG� WR� YLVXDOO\� HVWLPDWH� WKH� VSHHG� RI� YHKLFOHV� DQG
ZDV� JHQHUDOO\� DFFXUDWH� ZLWKLQ� RQH� RU� WZR� PLOHV� SHU� KRXU��
Columbia County v. Kassens�� ���� 1�:��G� ����� ����� :/
��������DW�
���:LVF��&W��$SS��-DQ�������������QRWLQJ�RIILFHU¶V
WHVWLPRQ\� WKDW� KH� �KD>G@� EHHQ� WUDLQHG� WR� YLVXDOO\� HVWLPDWH� D
YHKLFOH¶V�VSHHG�ZLWKLQ� WKUHH�PLOHV�SHU�KRXU���8�

87KH�PDMRULW\�DJUHHV� WKDW�QR�HYLGHQFH�H[LVWV� WR�VXSSRUW� LWV�YLHZ�RI� WKH
FDSDELOLWLHV�RI�KXPDQ�EHLQJV��EXW�DVVHUWV�WKDW�DQ�HYLGHQWLDU\�IRXQGDWLRQ�LV
XQQHFHVVDU\�EHFDXVH� LW� LV��FRPPRQ�VHQVH�� WKDW�QR�KXPDQ�FDQ�DFFXUDWHO\
GLVFULPLQDWH� EHWZHHQ� VXFK� VPDOO� YDULDWLRQV� RI� VSHHG�� ,Q� P\� YLHZ�� WKH
PDMRULW\¶V� FRQFOXVLRQ� FRQFHUQLQJ� WKH� OLPLWV� RI� WKH� DELOLWLHV� RI� WUDLQHG
SROLFH�RIILFHUV�IDOOV�ZHOO�RXWVLGH�WKH�UHDOP�RI��FRPPRQ�VHQVH��DQG�FOHDUO\
ZLWKLQ�WKH�FDWHJRU\�RI�D�IDFWXDO�ILQGLQJ�QHFHVVLWDWLQJ�HYLGHQWLDU\�VXSSRUW�
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,Q�VXP��,�GR�QRW�ILQG�WKH�PDMRULW\¶V�REVHUYDWLRQV�UHJDUGLQJ
WKH� FDSDELOLWLHV� RI� ODZ� HQIRUFHPHQW� RIILFHUV� WR� EH� VXSSRUWHG
E\� WKH� UHFRUG�� 0RUHRYHU�� ,� TXHVWLRQ� KRZ� ODZ� HQIRUFHPHQW
RIILFHUV��SDUWLFXODUO\�WKRVH�ZKR�KDYH�PHW�WKHLU�VWDWH�FHUWLILFD�
WLRQ� UHTXLUHPHQWV� IRU�YLVXDOO\� HVWLPDWLQJ� WKH� VSHHGV�RI�YHKL�
FOHV� ZLWKLQ� QDUURZ� PDUJLQV� RI� HUURU�� ZLOO� NQRZ� ZKHQ� WKH\
PXVW�IRUHJR�VWRSSLQJ�D�VSHHGLQJ�YHKLFOH�XQOHVV�DQG�XQWLO�WKH\
REVHUYH�WKH�YHKLFOH�FURVV�LQWR�WKH��VLJQLILFDQWO\�VSHHGLQJ��FDW�
HJRU\�RU�WKH\�DUH�DEOH�WR�REWDLQ�RWKHU��FRUURERUDWLQJ�HYLGHQFH�

%�

%H\RQG�WKHVH�SUREOHPV��,�EHOLHYH�WKDW�WKH�PDMRULW\¶V�DGRS�
WLRQ�RI�WKH�FRUURERUDWLRQ�UHTXLUHPHQW�IRU�VOLJKW�VSHHGLQJ�YLR�
ODWLRQV�KDV�QR�SODFH�LQ�WKH�SUREDEOH�FDXVH�FRQWH[W��7KH�RULJLQ
RI�WKLV�QHZ�UHTXLUHPHQW�LV�D�KDQGIXO�RI�VWDWH�FRXUW�conviction
FDVHV�ZKLFK�KDYH�KHOG�RU�LPSOLHG�WKDW�D�SROLFH�RIILFHU¶V�YLVXDO
HVWLPDWH� RI� VSHHG�� VWDQGLQJ� DORQH�� PD\� QRW� FRQVWLWXWH� VXIIL�
FLHQW� HYLGHQFH� WR� SURYH� D� GHIHQGDQW� JXLOW\� EH\RQG� D� UHDVRQ�
DEOH� GRXEW� LI� WKH� YDULDQFH� EHWZHHQ� WKH� YLVXDOO\� HVWLPDWHG
VSHHG�DQG�WKH�VSHHG�OLPLW�LV�GHWHUPLQHG�WR�KDYH�EHHQ��VOLJKW�
DV� RSSRVHG� WR� �ZLGH���State v. Kimes�� ����6�:��G� ����� ���
�0R��&W��$SS���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���City
of Kansas City v. Oxley�� ���� 6�:��G� ����� ���� �0R�� ������
see also State v. Estes������3��G��������������,GDKR�&W��$SS�
�������People v. Olsen������1�(��G�����������1�<��������9

)XUWKHU�� ,� GR� QRW� VHH� KRZ� ZH� FDQ� PDNH� VXFK� D� IDFWXDO� ILQGLQJ� LQ� WKH
DEVHQFH�RI�VXSSRUWLQJ�HYLGHQFH��5HJDUGOHVV�RI�RQH¶V�YLHZ�DV�WR�ZKHQ�ORJLF
DQG�FRPPRQ�VHQVH�PD\�EH�UHOLHG�XSRQ�LQ�WKH�DEVHQFH�RI�DFWXDO�HYLGHQFH
RI�D�SDUWLFXODU� IDFW�� WKHUH� LV�QR�DEVHQFH�RI�HYLGHQFH� LQ� WKLV�FDVH�� ,QVWHDG�
WKH�only�HYLGHQFH�LQ�WKH�UHFRUG�FRQWUDGLFWV�WKH�PDMRULW\¶V�ILQGLQJ��7KH�HYL�
GHQFH�RI�6RZDUGV¶V�DFWXDO��GHPRQVWUDWHG�DELOLW\�WR�DFFXUDWHO\�GLVFULPLQDWH
EHWZHHQ� VSHHGV� ZLWKLQ� D� ����PSK�PDUJLQ� RI� HUURU� GXULQJ� WKUHH� VHSDUDWH
WHVWV� ZDV� XQFKDOOHQJHG� E\� 6RZDUGV� EHORZ�� DQG� FDVHV� IURP� DFURVV� WKH
FRXQWU\� VKRZ� WKDW�PDQ\� SROLFH� RIILFHUV� DUH� VLPLODUO\� WUDLQHG� LQ� YLVXDOO\
HVWLPDWLQJ�VSHHGV�ZLWKLQ�VXFK�QDUURZ�PDUJLQV�RI�HUURU��

9,Q�Kimes�� WKH�0LVVRXUL�&RXUW�RI�$SSHDOV�DIILUPHG�D�VSHHGLQJ�FRQYLF�
WLRQ� EDVHG� XSRQ� D� ���PSK� GLIIHUHQWLDO� �D� ���� YDULDQFH�� EHFDXVH� LW� ZDV
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7R�GDWH��RXU�FLUFXLW�KDV�QRW�DGRSWHG�D�FRUURERUDWLRQ�UXOH�LQ
FRQYLFWLRQ� FDVHV��See e.g.��United States v. Daras�� ����)��G
����� �����:/� �������� DW� 
�� ��WK� &LU�� 2FW�� ���� ������ �SHU
FXULDP���QRWLQJ�WKDW��WKH�*RYHUQPHQW�FRUUHFWO\�SRLQWV�RXW�WKDW
WKH�RIILFHU¶V�YLVXDO�HVWLPDWH�LV�DOVR�VXIILFLHQW��E\�LWVHOI��WR�VXS�
SRUW�D�FRQYLFWLRQ����see also United States v. Wornom������)�
6XSS������������:�'��9D���������DIILUPLQJ�FRQYLFWLRQ�EDVHG
XSRQ� DQ� RIILFHU¶V� YLVXDO� HVWLPDWH� ZKHUH� UDGDU� HYLGHQFH� ZDV

GHHPHG��QRW�VOLJKW���,Q�GRLQJ�VR��LW�ZDV�FRPSHOOHG�WR�GLVWLQJXLVK�WKH�HDU�
OLHU� 0LVVRXUL� 6XSUHPH� &RXUW� RSLQLRQ� LQ� Oxley�� ZKLFK� KDG� UHYHUVHG� D
VSHHGLQJ� FRQYLFWLRQ�EDVHG�XSRQ� D����PSK�GLIIHUHQWLDO� �D� ����YDULDQFH��
%\� ZD\� RI� H[DPSOH�� WKH� Kimes� FRXUW� PDGH� D� QXPEHU� RI� XQVXSSRUWHG
DVVXPSWLRQV��

:KHUH�DQ�RIILFHU¶V�HVWLPDWLRQ�RI�VSHHG�LV����P�S�K���D�IDFW�ILQGHU
FDQQRW� FRQFOXGH� ZLWK� DQ\� GHJUHH� RI� FHUWDLQW\� WKDW� D� GHIHQGDQW
ZDV�H[FHHGLQJ�D����P�S�K�� VSHHG� OLPLW��EHFDXVH� WKH�DFFXUDF\�RI
KXPDQ�HVWLPDWLRQ�RI�VSHHG�FDQQRW�HDVLO\��UHDGLO\��DQG�DFFXUDWHO\
GLVFULPLQDWH� EHWZHHQ� VXFK� VPDOO� YDULDWLRQV� LQ� VSHHG�� <HW� WKH
VDPH� IDFW�ILQGHU�� EDVHG� XSRQ� WKDW� VDPH� ���P�S�K�� HVWLPDWLRQ� RI
VSHHG�� FRXOG� FRQFOXGH� EH\RQG� D� UHDVRQDEOH� GRXEW� WKDW� D� GHIHQ�
GDQW�ZDV�H[FHHGLQJ�D����P�S�K�OLPLW��7KLV�LV�VR�EHFDXVH�WKH�YDUL�
DQFH�EHWZHHQ�WKH�HVWLPDWHG�VSHHG�DQG�WKH�VSHHG�OLPLW�IDOOV�within
the margin of error of accuracy within which an experienced per-
son can discriminate between the two speeds��

Kimes������6�:��G�DW������HPSKDVLV�DGGHG���,Q�VXSSRUW�RI�Kimes¶�EODQNHW
VWDWHPHQW� UHJDUGLQJ� KXPDQ� FDSDELOLWLHV� �ZLWK� ZKLFK� WKH� PDMRULW\� KHUH
DJUHHV���Kimes�DOVR�FLWHV�QR�VWXGLHV��H[SHUW� WHVWLPRQ\��RU�RWKHU�HYLGHQFH�
+RZHYHU�� WKHUH� LV� DOVR� QR� LQGLFDWLRQ� WKDW� WKH� RIILFHUV� LQ�Oxley� RU�Kimes
KDG� GHYHORSHG� RU� GHPRQVWUDWHG� DQ\� VSHFLDOL]HG� DELOLW\� WR� HVWLPDWH� WKH
VSHHG� RI� YHKLFOHV�� ,Q� P\� YLHZ�� WKH� ILQGLQJ� UHJDUGLQJ� KXPDQ� DELOLWLHV
DGRSWHG�E\�WKH�PDMRULW\�LV�GLUHFWO\�FRQWUDGLFWHG�E\�WKH�RQO\�HYLGHQFH�WKDW
ZDV�SUHVHQWHG�RQ�WKH�SRLQW�LQ�WKLV�FDVH��DV�ZHOO�DV�E\�REVHUYDWLRQV�WR�WKH
FRQWUDU\� PDGH� E\�PDQ\� RWKHU� FRXUWV� WKURXJKRXW� WKH� FRXQWU\�� ,W� DSSHDUV
WKDW�SROLFH�RIILFHUV�ZRUN�DQG�WUDLQ�WR�GHYHORS�WKLV�DELOLW\��DQG�EHFRPH�YHU\
DGHSW�DW�HVWLPDWLQJ�VSHHGV�ZLWKLQ�TXLWH�QDUURZ�PDUJLQV�RI�HUURU��See also
City of Rockford v. Custer�� ����1�(��G������������� �,OO��&W��$SS�������
�GLVFXVVLQJ�WKLV�OLQH�RI�VSHHGLQJ�FRQYLFWLRQ�FDVHV�EXW�LQGLFDWLQJ�WKDW�D�FRQ�
YLFWLRQ�PLJKW�VWLOO�EH�DIILUPHG�ZKHUH�WKH�RIILFHU�JLYHV�D�YLVXDO�HVWLPDWH�RI
WKH� GHIHQGDQW¶V� DFWXDO� VSHHG� WKDW� IDOOV� ZLWKLQ� WKH� DSSURSULDWH� PDUJLQ� RI
HUURU���
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VXSSUHVVHG��� ,Q� P\� YLHZ�� VXFK� PDWWHUV� VKRXOG� RUGLQDULO\� EH
OHIW� IRU� WKH� MXU\�RU�RWKHU� IDFWILQGHU� WR�FRQVLGHU�DQG�ZHLJK�10

%XW�HYHQ�LI�ZH�KDG�VHHQ�ILW�WR�UHTXLUH�FRUURERUDWLRQ�LQ�FRQ�
YLFWLRQ� FDVHV� LQYROYLQJ� D� VOLJKW� VSHHG� GLIIHUHQWLDO�� ,� GR� QRW
WKLQN� LW� SUXGHQW� WR� LPSRUW� WKLV� UHDVRQLQJ� LQWR� WKH� SUREDEOH�
FDXVH� FRQWH[W� DQG� VXSHULPSRVH� DQ� LQIOH[LEOH� FRUURERUDWLRQ
UHTXLUHPHQW�XSRQ� WKH� WRWDOLW\�RI�WKH�FLUFXPVWDQFHV� WHVW�� �7KH
6XSUHPH�&RXUW� KDV� UHSHDWHGO\� DGPRQLVKHG� WKDW� WKH� VWDQGDUG
IRU�SUREDEOH�FDXVH�LV�QRW�µILQHO\�WXQHG¶�RU�FDSDEOH�RI�µSUHFLVH
GHILQLWLRQ� RU� TXDQWLILFDWLRQ� LQWR� SHUFHQWDJHV�¶�� Humphries�
����)��G�DW������5DWKHU��WKH�RIILFHU�QHHG�RQO\�KDYH�DQ�REMHF�
WLYHO\� UHDVRQDEOH� EHOLHI� WKDW� WKH� GHIHQGDQW� LV� VSHHGLQJ�� DQG
WKDW�EHOLHI�QHHG�QRW�HYHQ��EH�PRUH�OLNHO\�WUXH�WKDQ�IDOVH���Id.

7KXV��HYHQ�LQ�WKRVH�VWDWHV�WKDW�KDYH�UHTXLUHG�PRUH�WKDQ�MXVW
WKH� RIILFHU¶V� YLVXDO� REVHUYDWLRQ� WR� VXVWDLQ� D� conviction� IRU
VSHHGLQJ�ZKHUH� WKHUH� LV� D� �VOLJKW� YDULDQFH��� WKH� FRXUWV� KDYH
SRLQWHG� RXW� WKH� LPSRUWDQW� GLVWLQFWLRQ� EHWZHHQ� WKH� HYLGHQFH

102WKHU�VWDWH�FRXUWV�KDYH�DOVR�H[SUHVVHG�VLPLODU�YLHZV�LQ�WKH�FRQYLFWLRQ
FRQWH[W��See e.g.��Ferguson v. State�� ����6�(��G� ����� ���� �*D��&W��$SS�
������ �KROGLQJ� WKDW� DQ�RIILFHU¶V�YLVXDO� HVWLPDWLRQ�RI� D�YHKLFOH¶V� VSHHG� LV
VXIILFLHQW� WR� VXSSRUW� D� FRQYLFWLRQ� IRU� VSHHGLQJ��� Jackson v. State�� ���
6�(��G� ���� ��� �*D�� &W�� $SS�� ������ �DIILUPLQJ� FRQYLFWLRQ� IRU� VSHHGLQJ
EDVHG� VROHO\� XSRQ� WKH� RIILFHU¶V� YLVXDO� VSHHG� HVWLPDWH�� DQG� QRWLQJ� WKDW
�RSLQLRQ� WHVWLPRQ\�RI� DQ� H\HZLWQHVV�PD\�EH� XVHG� WR� HVWDEOLVK� VSHHG�� LWV
FUHGLELOLW\�EHLQJ�IRU�WKH�MXU\�WR�GHWHUPLQH���FLWDWLRQ�DQG�DOWHUDWLRQV�RPLW�
WHG����State v. Ali������1�:��G�����������0LQQ��&W��$SS���������KROGLQJ
WKDW�WUDLQHG�RIILFHU¶V�YLVXDO�HVWLPDWH�WKDW�GHIHQGDQW�ZDV�WUDYHOLQJ����PSK
DERYH� WKH�VSHHG� OLPLW�ZDV�VXIILFLHQW�E\� LWVHOI� WR�VXSSRUW�D�FRQYLFWLRQ� IRU
VSHHGLQJ���Barberton v. Jenn\������1�(��G�������������������2KLR������
�UHMHFWLQJ� �D�EULJKW� OLQH� UXOH� WKDW� DQ�RIILFHU¶V� YLVXDO� HVWLPDWLRQ�RI� VSHHG�
ZLWKRXW�RWKHU�HYLGHQFH�WR�VXSSRUW�LW��LV�LQVXIILFLHQW�WR�VXVWDLQ�D�FRQYLFWLRQ
IRU�VSHHGLQJ��DQG��KROG>LQJ@�WKDW�D�SROLFH�RIILFHU¶V�XQDLGHG�YLVXDO�HVWLPD�
WLRQ�RI�D�YHKLFOH¶V�VSHHG�LV�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�D�FRQYLFWLRQ�IRU
VSHHGLQJ�������ZLWKRXW�LQGHSHQGHQW�YHULILFDWLRQ�RI�WKH�YHKLFOH¶V�VSHHG�LI�WKH
RIILFHU� LV� WUDLQHG� >DQG@� FHUWLILHG� E\� >DQ@� RUJDQL]DWLRQ� WKDW� GHYHORSV� DQG
LPSOHPHQWV�WUDLQLQJ�SURJUDPV�WR�PHHW�WKH�QHHGV�RI�ODZ�HQIRUFHPHQW�SUR�
IHVVLRQDOV�DQG�WKH�FRPPXQLWLHV�WKH\�VHUYH��DQG�LV�H[SHULHQFHG�LQ�YLVXDOO\
HVWLPDWLQJ�YHKLFOH�VSHHG����
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QHHGHG�WR�HVWDEOLVK�SUREDEOH�FDXVH�DQG�WKDW�QHHGHG�WR�VXVWDLQ
D� FRQYLFWLRQ�� 2I� SDUWLFXODU� QRWH�� LQ� State v. Ostdiek�� ���
6�:��G�������������	�����Q�����0R��&W��$SS��������WKH�0LV�
VRXUL� &RXUW� RI� $SSHDOV�� FLWLQJ� LWV� HDUOLHU� RSLQLRQ� LQ�Kimes�
UHFHQWO\� UHYHUVHG� D� GHIHQGDQW¶V� VSHHGLQJ� FRQYLFWLRQ� EDVHG
VROHO\�XSRQ�WKH�RIILFHU¶V�WHVWLPRQ\�WKDW�LW��MXVW�DSSHDUHG��WKDW
WKH� YHKLFOH�ZDV� JRLQJ� IDVWHU� WKDQ� KHU� YHKLFOH� DQG� WKH� RWKHUV
RQ� WKH� URDG�� +RZHYHU�� WKH� FRXUW� WRRN� FDUH� WR� SRLQW� RXW� WKDW
�>W@KH�UHYHUVDO�RI� WKH�VSHHGLQJ�FRQYLFWLRQ�GRHV�QRW�DIIHFW� WKH
OHJLWLPDF\� RI� WKH� LQLWLDO� WUDIILF� VWRS� RU� DQ\� HYLGHQFH� ZKLFK
UHVXOWHG�IURP�WKDW�VWRS���WKH�ODWWHU�RI�ZKLFK�LPSOLFDWHV�D�PXFK
GLIIHUHQW� VWDQGDUG� RI� UHYLHZ� WKDQ� WKH� �EH\RQG� D� UHDVRQDEOH
GRXEW�� GHWHUPLQDWLRQ� QHFHVVDU\� IRU� D� FRQYLFWLRQ�� Id.� DW� ���
Q�����see also Estes������3��G�DW�����Q����QRWLQJ�WKDW�WKH�LVVXH
RI� ZKHWKHU� DQ� RIILFHU¶V� YLVXDO� HVWLPDWH� RI� D� YHKLFOH¶V� VSHHG
FRQVWLWXWHV� VXIILFLHQW� SURRI� RI� VSHHG� EH\RQG� D� UHDVRQDEOH
GRXEW�WR�VXVWDLQ�D�FRQYLFWLRQ��VKRXOG�QRW�EH�FRQIXVHG�ZLWK�WKH
DGPLVVLELOLW\� RI� DQ� RIILFHU¶V� HVWLPDWH� RI� VSHHG� QRU� ZLWK� WKH
VXIILFLHQF\�RI�DQ�HVWLPDWH� WR�SURYLGH�UHDVRQDEOH�VXVSLFLRQ� WR
VWRS�D�YHKLFOH��UHDVRQDEOH�VXVSLFLRQ�EHLQJ�D�PXFK�OHVV�H[DFW�
LQJ�VWDQGDUG�WKDQ�SURRI�EH\RQG�D�UHDVRQDEOH�GRXEW���HPSKDVLV
RPLWWHG����7KXV�� LW� DSSHDUV� WKDW�HYHQ� WKH� VWDWH�FRXUWV� LQ�0LV�
VRXUL�DQG�,GDKR�ZRXOG�QRW�LPSRUW�WKHLU�FRUURERUDWLRQ�UHTXLUH�
PHQW� IRU� �VOLJKW� YDULDQFH�� VSHHGLQJ� FRQYLFWLRQV� LQWR� WKH
SUREDEOH�FDXVH�FRQWH[W�

&�

)LQDOO\�� ,� WXUQ� WR� WKH� WZR� XQSXEOLVKHG� �SUREDEOH� FDXVH�
FDVHV� FLWHG�E\� WKH�PDMRULW\� LQ� VXSSRUW� RI� LWV� KROGLQJ��United
States v. Moore�� 1R�� ��FU����5-+��� ����� :/� �������
�6�'�1�<��'HF�������������DQG�State v. Petzoldt������1�:��G
����������:/����������,RZD�&W��$SS��-XQH������������%RWK
LQYROYH�D�FRXUW¶V�GHWHUPLQDWLRQ�WKDW�DQ�RIILFHU¶V�YLVXDO�VSHHG
HVWLPDWH�ZDV� LQVXIILFLHQW� WR� HVWDEOLVK� SUREDEOH� FDXVH� WR� VWRS
D�YHKLFOH�XQGHU� WKH� WRWDOLW\�RI� WKH� FLUFXPVWDQFHV��EXW�QHLWKHU
FRXQVHOV�RXU� DGRSWLRQ�RI� DQ�DEVROXWH� UXOH� UHTXLULQJ�FRUURER�
UDWLQJ� HYLGHQFH� WR� HVWDEOLVK� SUREDEOH� FDXVH� LQ� HYHU\� FDVH
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ZKHUH�WKH�RIILFHU�REVHUYHV�D�VOLJKW�YLRODWLRQ�RI�WKH�OHJDO�VSHHG
OLPLW�

,Q�Moore�� WKH� WZR� RIILFHUV� LQYROYHG�ZHUH� DQWL�FULPH� RIIL�
FHUV�ZKRVH�SULPDU\�GXWLHV�ZHUH��WR�UHVSRQG�WR�YLROHQW�IHORQLHV
UDWKHU� WKDQ� WR� HQIRUFH� WUDIILF� ODZV��� Moore�� ����� :/
��������� DW� 
���7KH� ILUVW� RIILFHU� WHVWLILHG� WKDW� WKH� YHKLFOH� LQ
TXHVWLRQ�ZDV��WUDYHOLQJ� LQ�H[FHVV�RI� WKH� VSHHG� OLPLW���EXW�KH
�GLG�QRW�GHVFULEH�KRZ�PXFK�H[SHULHQFH�KH�KDG�KDG�FRQGXFW�
LQJ�WUDIILF�VWRSV�RU�HVWLPDWLQJ�WKH�VSHHGV�RI�WUDYHOLQJ�FDUV���Id.
DW� 
�� �LQWHUQDO� TXRWDWLRQ�PDUNV� RPLWWHG���7KH� VHFRQG�RIILFHU
OLNHZLVH��GLG�QRW�GHVFULEH�KLV�H[SHULHQFH�LQ�HQIRUFLQJ�VSHHG�
LQJ�YLRODWLRQV�RU�LQ�LGHQWLI\LQJ�WKH�VSHHG�RI�YHKLFOHV�E\�VLJKW��
Id.�DW�
���$OWKRXJK�QRWLQJ�WKDW�FRXUWV��ZLOO�FUHGLW�WKH�REVHUYD�
WLRQV�RI�RIILFHUV�WKDW�D�FDU�ZDV�VSHHGLQJ�ZKHQ�WKH�RIILFHU�KDV
KDG�VSHFLDO� WUDLQLQJ� >DQG�H[SHULHQFH@� LQ�GHWHFWLQJ� WKH� VSHHGV
RI�YHKLFOHV���id.�DW�
���WKH�GLVWULFW�FRXUW�IRXQG�QR�VXFK�IRXQGD�
WLRQ�IRU� WKH�RIILFHU¶V�RSLQLRQ� LQ� LWV�FDVH�

� %\� FRQWUDVW�� KHUH�� WKHUH� LV� QR� VXJJHVWLRQ� WKDW� WKH
RIILFHUV�KDYH� UHFHLYHG�DQ\�VXFK� WUDLQLQJ��0RUHRYHU�
QRWKLQJ� DERXW� WKH� RIILFHUV¶� H[SHULHQFH�²� QRU� WKHLU
DVVLJQHG�GXWLHV�RQ�WKH�QLJKW�LQ�TXHVWLRQ�²�VXJJHVWV
WKDW�WKH\�ZRXOG�KDYH�KDG�WKH�RSSRUWXQLW\�WR�EHFRPH
DGHSW� DW� HVWLPDWLQJ� WKH� VSHHGV�RI� YHKLFOHV�� ,W� VHHPV
OLNHO\� WKDW� VRPH� SROLFH� RIILFHUV� ²� VXFK� DV� VWDWH
WURRSHUV� ZKR�� DV� SDUW� RI� WKHLU� UHJXODU� GXWLHV�� URX�
WLQHO\� HVWLPDWH� KRZ� IDVW� SDUWLFXODU� FDUV� DUH� GULYLQJ
DQG� WHVW� VXFK� DQ� HVWLPDWH� E\� XVLQJ� D� UDGDU� JXQ�²
PLJKW� EHFRPH� YHU\� DGHSW� DW� MXGJLQJ� D� FDU¶V� VSHHG�
+HUH�� KRZHYHU�� WKH� &RXUW� KDV� QR� VXFK� UHDVRQ� IRU
FRQILGHQFH��EDVHG�RQ�WKH�RIILFHUV¶�WUDLQLQJ�RU�H[SHUL�
HQFH��� �� �� �� LQ�WKH�RIILFHU¶V�HVWLPDWLRQ�²�DQ��HVWLPD�
WLRQ��� WKH�&RXUW�QRWHV�� WKDW�KDUGO\�TXDOLILHV�DV�VXFK�
JLYHQ� WKH� YDJXHQHVV� RI� WKH� RIILFHUV¶� UHVSRQVHV� DQG
WKHLU� LQDELOLW\� WR� JLYH� HYHQ� D� UDQJH� RI� VSHHGV� DW
ZKLFK� WKH� FDE�PLJKW� KDYH�EHHQ� WUDYHOLQJ��7KH�RIIL�
FHUV�GLG�QRW�VWDWH� WKDW� WKH\�KDG� UHFHLYHG�VSHFLDOL]HG
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WUDLQLQJ�LQ�HVWLPDWLQJ�WKH�VSHHG�RI�PRYLQJ�YHKLFOHV�
QRU� GLG� WKH\� VWDWH� WKDW� WKH\� KDG� SUHYLRXVO\� �� �� �
ZRUNHG�DQ�DVVLJQPHQW�ZKHUH�WKHLU�PDLQ�UHVSRQVLELO�
LW\� ZDV� WR� DSSUHKHQG� YLRODWRUV� RI� WUDIILF� ODZV�� 7KH
RIILFHUV� ERWK� VWDWHG� WKDW� RQ� WKH� QLJKW� LQ� LVVXH�� WKH\
ZHUH�DVVLJQHG�WR�WKH�%URQ[�$QWL�&ULPH�8QLW��ZKRVH
PLVVLRQ� LV� QRW� WR� HQIRUFH� WKH� 9HKLFOH� DQG� 7UDIILF
/DZV�� EXW� UDWKHU� WR� IRFXV� RQ� YLROHQW� IHORQLHV�� 7KH
RIILFHUV�ZHUH�QRW�HYHQ�FDUU\LQJ�ERRNV�RI�VXPPRQVHV
WR� LVVXH� LQ� WKH� HYHQW� WKDW� WKH\� REVHUYHG� D� WUDIILF
LQIUDFWLRQ�

Id.�D�
���7KXV��WKH�Moore�RIILFHUV�KDG�QR�WUDLQLQJ�RU�GHPRQ�
VWUDWHG�DELOLW\�WR�HVWLPDWH�WKH�VSHHG�RI�YHKLFOHV��KDG�QR�H[SHUL�
HQFH� GRLQJ� VR�� DQG� RIIHUHG� QR� RSLQLRQ� DV� WR� WKH� VSHHG
GLIIHUHQWLDO�DW�DOO�

7KH� PDMRULW\¶V� UHOLDQFH� XSRQ� Petzoldt� LV� VLPLODUO\� PLV�
SODFHG��,Q�Petzoldt�� WKH�RIILFHU�KDG��UHVRUWHG�WR�SOD\LQJ�6ROL�
WDLUH�RQ�KLV� FRPSXWHU� WR�EUHDN� WKH�PRQRWRQ\�RI� D�YHU\� VORZ
QLJKW�� ZKHQ� �WKH� VWLOOQHVV� ZDV� EURNHQ� >E\@� D� SLFNXS� WUXFN�
SDVVLQJ� E\� KLV� ORFDWLRQ��Petzoldt�� �����:/� ��������� DW� 
��
�%HOLHYLQJ� WKH� WUXFN� ZDV� VSHHGLQJ��� WKH� RIILFHU� SXUVXHG� WKH
YHKLFOH�� Id.� $V� LQ� Moore�� WKH� FRXUW� KHOG� WKDW� �ZLWK� SURSHU
IRXQGDWLRQ�� DQ� RIILFHU¶V� YLVXDO� HVWLPDWLRQ� RI� VSHHG� PD\� EH
VXIILFLHQW�WR�VXSSO\�SUREDEOH�FDXVH�WR�VWRS�D�YHKLFOH�IRU�VSHHG�
LQJ��� Id.� DW� 
��� ,W� GLG� QRW�� KRZHYHU�� DGRSW� D� FRUURERUDWLRQ
UHTXLUHPHQW�EDVHG�XSRQ�WKH�GHJUHH�RI�WKH�HVWLPDWHG�VSHHG�GLI�
IHUHQWLDO��5DWKHU�� LW� UHYHUVHG� WKH� WULDO�FRXUW¶V�GHQLDO�RI�GHIHQ�
GDQW¶V�PRWLRQ�WR�VXSSUHVV�EHFDXVH�WKH�RIILFHU�GLG�QRW�KDYH�WKH
UHTXLVLWH� IRXQGDWLRQ�IRU�KLV�RSLQLRQ�

� +HUH��2IILFHU�.LQJ� WHVWLILHG�KH�ZDV�SOD\LQJ�6ROL�
WDLUH� ZKHQ� KH� REVHUYHG� 3HW]ROGW¶V� SLFNXS� WUXFN
EULHIO\� DV� LW� SDVVHG� LQ� IURQW� RI� KLV� SDWURO� FDU�
$OWKRXJK� KH� WHVWLILHG� KH� EHOLHYHG� WKH� WUXFN� ZDV
>VSHHGLQJ@��2IILFHU�.LQJ�PDGH�QR�HVWLPDWH�DV�WR�KRZ
IDVW� WKH� WUXFN�ZDV� WUDYHOOLQJ� RU� KRZ�PXFK� RYHU� WKH
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SRVWHG� OLPLW� KH� WKRXJKW� >LW@� ZDV� WUDYHOOLQJ�� 7KH
SRVWHG� VSHHG� OLPLW� LV� QRW� HYHQ� LQ� WKH� UHFRUG� EHIRUH
XV��2IILFHU�.LQJ¶V�YLVXDO� HVWLPDWH�RI� VSHHG�ZDV�QRW
FRQILUPHG� E\� DQ\� RWKHU� PHDQV� RI� FRUURERUDWLRQ� RI
WKH� VSHHG�� VXFK� DV� UDGDU� RU� SDFLQJ�� 2IILFHU� .LQJ
REVHUYHG�QR�RWKHU� WUDIILF� LQIUDFWLRQV�RU�GULYLQJ�DQR�
PDOLHV�E\� WKH�SLFNXS�

Id.� �IRRWQRWHV� RPLWWHG��� 7KXV�� WKH� Petzoldt� RIILFHU� KDG� QR
WUDFNLQJ� KLVWRU\�� KDG� QR� WUDLQLQJ� RU� GHPRQVWUDWHG� DELOLW\� WR
YLVXDOO\�HVWLPDWH�WKH�VSHHG�RI�YHKLFOHV��DQG�PDGH�QR�HVWLPDWH
RI� WKH�VSHHG�GLIIHUHQWLDO�

1HLWKHU�Moore�QRU�Petzoldt�VXSSRUW�DGRSWLRQ�RI�DQ�DEVROXWH
UHTXLUHPHQW�IRU�FRUURERUDWLQJ�HYLGHQFH�LQ�WKH�SUREDEOH�FDXVH
FRQWH[W�ZKHUH�DQ�H[SHULHQFHG�WUDIILF�RIILFHU�KDV�YLVXDOO\�HVWL�
PDWHG�WKH�VSHHG�RI�D�YHKLFOH� WR�EH� LQ�RQO\��VOLJKW�H[FHVV��RI
WKH�VSHHG� OLPLW��7KH�FRQWUDVW�EHWZHHQ�'HSXW\�(OOLRWW�DQG� WKH
RIILFHUV� LQYROYHG� LQ�Moore� DQG�Petzoldt� FRXOG� QRW� EH� PRUH
VWDUN�� 'HSXW\� (OOLRWW� ZDV� WUDLQHG� DQG� FHUWLILHG� LQ� UDGDU
HQIRUFHPHQW�� H[SHULHQFHG� LQ� WUDIILF� HQIRUFHPHQW�� DQG� KDG
GHPRQVWUDWHG�WKURXJK�FHUWLILFDWLRQ�DQG�WHVWLQJ�SURFHGXUHV�KLV
DGHSWQHVV�DW�MXGJLQJ�WKH�VSHHG�RI�YHKLFOHV��+LV�WHVWLPRQ\�ZDV
VSHFLILF��ERWK�DV�WR�KLV�HVWLPDWH�DQG�DV�WR�WKH�VSHHG�OLPLW��DQG
KH� KDG� D� FRQWLQXRXV� DQG� XQREVWUXFWHG� YLHZ� RI� 6RZDUGV¶V
YHKLFOH�DV�LW�DSSURDFKHG�KLP��7KH�IDFWV�RI�WKLV�FDVH�DUH�VLPSO\
QRW�DQDORJRXV�

'�

7R�VXPPDUL]H��QHLWKHU�WKH�VWDWH�FRXUW�FRQYLFWLRQ�FDVHV�QRU
WKH� XQSXEOLVKHG� SUREDEOH�FDXVH� FDVHV� UHOLHG� XSRQ� E\� WKH
PDMRULW\� VXSSRUW� LWV� EURDG� KROGLQJ� WKDW� DQ� RIILFHU¶V� YLVXDO
VSHHG� HVWLPDWH� FDQ� never� VXIILFH� DV� D� EDVLV� IRU� DQ� RIILFHU¶V
SUREDEOH� FDXVH� WR� LQLWLDWH� D� WUDIILF� VWRS�unless� WKH� VXVSHFW� LV
HVWLPDWHG� WR� EH� WUDYHOLQJ� LQ� significant excess� RI� WKH� VSHHG
OLPLW�or�WKH�RIILFHU�KDV�WKH�WLPH�DQG�DELOLW\�WR�FRUURERUDWH�KLV
YLVXDO�HVWLPDWH�WKURXJK�VRPH�RWKHU�REMHFWLYH�WHFKQLTXH�RU�FLU�
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FXPVWDQFH��$QG� WKH�PDMRULW\¶V� DSSDUHQW� EDVLV� IRU� WKH� UXOH²
WKDW��µWKH�DFFXUDF\�RI�KXPDQ�HVWLPDWLRQ�RI�VSHHG�FDQQRW�HDV�
LO\�� UHDGLO\�� DQG� DFFXUDWHO\� GLVFULPLQDWH� EHWZHHQ� VXFK� VPDOO
YDULDWLRQV�LQ�VSHHG���Majority Op.�DW��������LQWHUQDO�TXRWDWLRQ
PDUNV�RPLWWHG�²LV�QRW�VXSSRUWHG�E\�WKH�HYLGHQFH�LQ�WKLV�FDVH�
ZKLFK�ZH�PXVW�YLHZ�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�JRYHUQ�
PHQW�

,Q� P\� RSLQLRQ�� DQ� H[SHULHQFHG� RIILFHU� VXFK� DV� 'HSXW\
(OOLRWW�� ZKR� KDV� GHPRQVWUDWHG� DQ� DELOLW\� WR� HVWLPDWH� VSHHG
ZLWKLQ�D�����PSK�PDUJLQ�RI�HUURU��KDV�DOO�RI�WKH�TXDOLILFDWLRQV
QHHGHG� WR� IRUP�D� UHDVRQDEOH� EHOLHI� WKDW� D� VSHHGLQJ�YLRODWLRQ
RI���PSK�RU�PRUH�KDV�RFFXUUHG��8QGHU�WRGD\¶V�KROGLQJ��KRZ�
HYHU��VXFK�DQ�H[SHULHQFHG��WUDLQHG�DQG�FHUWLILHG�SROLFH�RIILFHU
FDQQRW�OHJDOO\�stop�D�YHKLFOH�WKDW�KH�OHJLWLPDWHO\�DQG�UHDVRQ�
DEO\�EHOLHYHV�LV�WUDYHOLQJ�LQ��VOLJKW�H[FHVV��RI�WKH�VSHHG�OLPLW
DQG�SRVLQJ�D�SRWHQWLDO� WKUHDW� WR�RWKHUV�EDVHG�VROHO\�XSRQ�KLV
YLVXDO�HVWLPDWH�DQG�SURIHVVLRQDO�RSLQLRQ��,�GR�QRW�EHOLHYH�RXU
SUREDEOH�FDXVH� MXULVSUXGHQFH�� ZKLFK� UHTXLUHV� QR� PRUH� WKDQ
WKDW�D�ODZ�HQIRUFHPHQW�RIILFHU�KDYH�VXFK�D�UHDVRQDEOH�EHOLHI�
FRXQVHOV�RU�HYHQ�SHUPLWV� WKDW� UHVXOW�

,9�� Factual Findings

$�

,� WXUQ� QRZ� WR� WKH� PDMRULW\¶V� FRQFOXVLRQ� WKDW� WKH� GLVWULFW
FRXUW�FOHDUO\�HUUHG�LQ�ILQGLQJ�WKDW�'HSXW\�(OOLRWW��LV�WUDLQHG�WR
HVWLPDWH�VSHHGV��DQG�WKDW��>K@LV�GLIILFXOW\�ZLWK�PHDVXUHPHQWV
LV�LPPDWHULDO�WR�KLV�HVWLPDWH�RI�VSHHG�DV�WKH\�GLG�QRW�GHSHQG
RQ�WLPH�RU�GLVWDQFH���-�$�������$V�QRWHG�HDUOLHU��WKHVH�IDFWXDO
ILQGLQJV��ZKHWKHU��FOHDUO\�HUURQHRXV��RU�QRW��GR�QRW�VHUYH�DV
WKH� EDVLV� IRU� WKH�PDMRULW\¶V� GHFLVLRQ��1R� H[SODQDWLRQ� LV� HYHU
JLYHQ�E\�WKH�PDMRULW\�WR�VKRZ�KRZ�WKH�UHMHFWLRQ�RI�WKH�GLVWULFW
FRXUW¶V�IDFWXDO�ILQGLQJV�IDFWRUV�LQWR�WKH�XOWLPDWH�KROGLQJ�LQ�WKH
FDVH��See Majority Op.�DW��������%XW�QR�H[SODQDWLRQ�SUREDEO\
QHHGV� WR�EH�JLYHQ�� DV� WKH� FRUURERUDWLRQ� UHTXLUHPHQW� DORQH� LV
DOO� WKDW� WKH� PDMRULW\� QHHGV� WR� UHYHUVH� WKH� GLVWULFW� FRXUW� DV� D
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PDWWHU�RI�ODZ��$OWKRXJK�,�VWULYH�WR�ILQG�RWKHUZLVH��WKH�PDMRUL�
W\¶V� KROGLQJ� VHHPV� FOHDU� WR�PH�� DV� D�PDWWHU� RI� ODZ�� D� SROLFH
RIILFHU�FDQ�never�SUHPLVH�SUREDEOH�FDXVH�VROHO\�RQ�KLV�RU�KHU
YLVXDO�HVWLPDWH�RI�VSHHG�LI�WKH�VSHHG�GLIIHUHQWLDO�LV��VOLJKW��DV
RSSRVHG� WR� �VLJQLILFDQW�²QR� PDWWHU� WKH� RIILFHU¶V� WUDLQLQJ�
NQRZOHGJH�� H[SHULHQFH�� FHUWLILFDWLRQ�� RU� GHPRQVWUDWHG� DELOLW\
WR� HVWLPDWH� VSHHGV� RU� UHFLWH� PHDVXUHPHQWV�� $QG� WKLV� LV
EHFDXVH� WKH� PDMRULW\� �DJUHH>V@� WKDW� µWKH� DFFXUDF\� RI� KXPDQ
HVWLPDWLRQ�RI�VSHHG�FDQQRW�HDVLO\��UHDGLO\��DQG�DFFXUDWHO\�GLV�
FULPLQDWH�EHWZHHQ�VXFK�VPDOO�YDULDWLRQV� LQ�VSHHG�¶��Majority
Op.� DW� ������ �TXRWLQJ�Kimes�� ���� 6�:��G� DW� ������ 7KXV�� LW
PDWWHUV� QRW� DW� DOO� WR� WKH� UHVXOW� ZKHWKHU� 'HSXW\� (OOLRWW� ZDV
�WUDLQHG�� WR� YLVXDOO\� HVWLPDWH� VSHHG�� DV� RSSRVHG� WR� KDYLQJ
GHYHORSHG�DQG�GHPRQVWUDWHG�WKH�VNLOO�WR�GR�VR�GXULQJ�KLV�WUDLQ�
LQJ�DQG�FHUWLILFDWLRQ��QRU�LV�WKHUH�DQ\�LQGLFDWLRQ�WKDW�WKH�UHVXOW
LQ� WKLV� FDVH�ZRXOG� KDYH� EHHQ� DQ\� GLIIHUHQW� LI�'HSXW\�(OOLRWW
KDG�FRUUHFWO\� UHFLWHG� WKH� OHQJWKV�RI� UXOHUV�DQG�\DUGVWLFNV�

,Q� VXP�� 6RZDUGV¶V� GLIILFXOWLHV� ZLWK� PHDVXUHPHQWV²QR
PDWWHU� KRZ� VLOO\� WKH\� VHHP�RU�ZKDW� IRGGHU� WKH\�ZRXOG�KDYH
PDGH� IRU� FURVV�H[DPLQDWLRQ� DW� WULDO�²� DUH� LUUHOHYDQW� WR� WKH
UXOH� DGRSWHG� WRGD\�� DQG� WKH� GLVWULFW� FRXUW¶V� IDFWXDO� ILQGLQJV�
ZKHWKHU�FOHDUO\�HUURQHRXV�RU�QRW��DUH�QRW�UHOHYDQW�WR�WKH�OHJDO
GHWHUPLQDWLRQ� WKDW� WURXEOHV�PH�PRVW�

%�

+DG�WKH�PDMRULW\�UHOLHG�XSRQ�'HSXW\�(OOLRWW¶V�ODFN�RI�VXIIL�
FLHQW� WUDLQLQJ� RU� KLV� LQDELOLW\� WR� DFFXUDWHO\� UHFLWH� PHDVXUH�
PHQWV�DV�D�EDVLV�IRU�GHWHUPLQLQJ�WKDW�KLV�YLVXDO�HVWLPDWH�ZDV
XQUHOLDEOH��DQG�WKHUHIRUH�LQ�QHHG�RI�FRUURERUDWLRQ��P\�GLVVHQW
ZRXOG�UHPDLQ��%XW�LW�ZRXOG�UHVW�RQ�D�PXFK�QDUURZHU�EDVLV��,
GLVDJUHH�ZLWK�WKH�PDMRULW\¶V�FRQFOXVLRQ�WKDW�WKH�GLVWULFW�FRXUW
clearly erred� LQ� ILQGLQJ� WKDW� 'HSXW\� (OOLRWW� ZDV� �WUDLQHG� WR
HVWLPDWH� VSHHGV�� DQG� WKDW� KLV� �GLIILFXOW\�ZLWK�PHDVXUHPHQWV
>ZDV@� LPPDWHULDO� WR�KLV�HVWLPDWH�RI� VSHHG� >EHFDXVH@� WKH\�GLG
QRW�GHSHQG�RQ� WLPH�RU�GLVWDQFH���-�$������
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8QGHU� WKH� FOHDU�HUURU� VWDQGDUG�� �>D@� IDFWXDO� ILQGLQJ� E\� WKH
GLVWULFW� FRXUW�PD\�EH� UHYHUVHG�RQO\� LI�� DOWKRXJK� WKHUH� LV� HYL�
GHQFH�WR�VXSSRUW�LW��WKH�UHYLHZLQJ�FRXUW�RQ�WKH�HQWLUH�HYLGHQFH
LV�OHIW�ZLWK�WKH�GHILQLWH�DQG�ILUP�FRQYLFWLRQ�WKDW�D�PLVWDNH�KDV
EHHQ� FRPPLWWHG���Walton v. Johnson�� ���� )��G� ����� ������
��WK�&LU���������HQ�EDQF���LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��
�:KHUH� WKHUH�DUH� WZR�SHUPLVVLEOH�YLHZV�RI� WKH�HYLGHQFH�� WKH
IDFWILQGHU¶V� FKRLFH� EHWZHHQ� WKHP� FDQQRW� EH� FOHDUO\� HUURQH�
RXV��� Walker v. Kelly�� ���� )��G� ����� ���� ��WK� &LU�� �����
�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

)LUVW��'HSXW\�(OOLRWW¶V� XQFRQWUDGLFWHG� WHVWLPRQ\� LV� WKDW� KH
ZDV� UHTXLUHG�� DV� D�SDUW�RI�KLV�SUHSDUDWLRQ� IRU� UDGDU�FHUWLILFD�
WLRQ�LQ�1RUWK�&DUROLQD��WR�ZRUN�ZLWK�D�FHUWLILHG�LQVWUXFWRU�who
"show[ed] [him] how to estimate the speeds" of vehicles��-�$�
����7KDW�VRXQGV�OLNH�WUDLQLQJ�WR�PH��,�GR�QRW�NQRZ�ZKDW�HOVH
LW�FRXOG�PHDQ��$W�WKH�FRQFOXVLRQ�RI�WKH�FRXUVH��'HSXW\�(OOLRWW
ZDV�DOVR� UHTXLUHG� WR�GHPRQVWUDWH� WR�KLV� LQVWUXFWRU� WKH�DELOLW\
WR�DFFXUDWHO\�HVWLPDWH�VSHHGV�ZLWKLQ�DQ�DYHUDJH�����PSK�PDU�
JLQ�RI�HUURU��,Q�P\�YLHZ��WKH�GLVWULFW�FRXUW¶V�FKRLFH�RI�ZRUGV
²�WKDW�'HSXW\�(OOLRWW�ZDV��WUDLQHG� WR�HVWLPDWH�VSHHGV��²�LV
DFFXUDWH�

6HFRQG��'HSXW\�(OOLRWW�LQH[SOLFDEO\�EHFDPH�FRQIXVHG�ZKHQ
KH�ZDV�TXHVWLRQHG�DERXW�WKH�PHDVXUHPHQWV�RI�IHHW�DQG�\DUGV�
+H�PD\�ZHOO�QRW�NQRZ�WKH�FRUUHFW�DQVZHUV�WR�WKRVH�TXHVWLRQV�
RU� KH�PD\� MXVW� KDYH� KDG� GLIILFXOW\� TXLFNO\� UHFDOOLQJ� RU� FRQ�
YHUWLQJ� VXFK� PHDVXUHPHQWV� RQ� WKH� ZLWQHVV� VWDQG�� 8QOLNH
9$6&$5��KRZHYHU��ZKLFK�LQYROYHV�D�GLVWDQFH�GHWHUPLQDWLRQ
DQG�WLPLQJ�PHFKDQLVP�WR�DSSUR[LPDWH�VSHHG�DFFRUGLQJ�WR�WKH
WLPH�GLVWDQFH�IRUPXOD��WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�UHOLDELOLW\
RI�DQ�RIILFHU¶V�YLVXDO�HVWLPDWLRQ�RI�VSHHG�LV�RU�VKRXOG�EH�WLHG
WR� D� VSHFLILF� RU� PLQLPXP� GLVWDQFH� RU� WLPH�� See McBee v.
State�� ���� 6�(��G� ����� ���� �*D�� &W�� $SS�� ������ �UHMHFWLQJ
GHIHQGDQW¶V�DUJXPHQW�WKDW�KLV�PRWLRQ�WR�VXSSUHVV�VKRXOG�KDYH
EHHQ�JUDQWHG�EDVHG�XSRQ� WKH�RIILFHU¶V� �IDLOXUH� WR�XVH�PDWKH�
PDWLFDO�FDOFXODWLRQV�RU�UDGDU�WR�HVWLPDWH�>WKH�YHKLFOH¶V@�VSHHG�
EHFDXVH��DQ�RIILFHU¶V�YLVXDO�HVWLPDWH�PD\�EH�XVHG�WR�HVWDEOLVK
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VSHHG����Barberton������1�(��G�DW��������9LVXDO�REVHUYDWLRQ
KDV�ORQJ�EHHQ�KHOG�D�YDOLG�PHDQV�RI�GHWHUPLQLQJ�WKH�VSHHG�RI
D�PRYLQJ�YHKLFOH�DV�ORQJ�DV�WKH�ZLWQHVV�KDV�D�UHOLDEOH�RSSRU�
WXQLW\� WR� YLHZ� WKH� YHKLFOH��� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLW�
WHG���� 7KHUH�ZDV� OLNHZLVH� QR� HYLGHQFH� WKDW�1RUWK�&DUROLQD¶V
FHUWLILFDWLRQ� SURFHGXUH� IRU� HVWLPDWLQJ� VSHHGV� LV� GHSHQGHQW
XSRQ�GLVWDQFH�RU� WLPH��

,Q�P\� YLHZ�� FRQGLWLRQLQJ� WKH�PDWHULDOLW\� RI� D� YLVXDO� HVWL�
PDWH�RI�VSHHG�RQ�WKH�H[LVWHQFH�RI�D�PDWKHPDWLFDO�FDOFXODWLRQ
LJQRUHV�WKH�UHDOLWLHV�RI�WUDIILF�HQIRUFHPHQW�DQG�XQGXO\�WLHV�WKH
KDQGV�RI�RIILFHUV�ZKR�PXVW�KDYH�WKH�IUHHGRP�WR�H[HUFLVH�WKHLU
MXGJPHQW�� ,QGHHG�� DV� D� SUDFWLFDO�PDWWHU�� LW� VHHPV� OLNHO\� WKDW
YLVXDO� HVWLPDWHV� ZRXOG� SHUKDSV� PRVW� RIWHQ� FRPH� LQWR� SOD\
ZKHUH� SROLFH� RIILFHUV� REVHUYH� D� VSHHGLQJ� YHKLFOH� ZKLOH
HQJDJHG�LQ�WKHLU�URXWLQH�SDWURO�GXWLHV�DQG�QRW�ZKLOH�SRVLWLRQHG
ZKHUH�WKH\�FDQ�FKHFN�VSHHGV�XWLOL]LQJ�D�WLPH�GLVWDQFH�PDWKH�
PDWLFDO�FDOFXODWLRQ�11

117KH� PDMRULW\� DGGLWLRQDOO\� FKDUJHV� WKDW� WKH� GLVWULFW� FRXUW¶V� ILQGLQJ
�ULQJV�LQ�WKH�DEVXUG���EHFDXVH�QR�RQH�FDQ��GLVFHUQ�WKH�VSHHG�RI�D�YHKLFOH
�� �� ��ZLWKRXW� GLVFHUQLQJ� ERWK� WKH� LQFUHPHQW� RI� GLVWDQFH� WUDYHOOHG� DQG� WKH
LQFUHPHQW�RI�WLPH�SDVVHG���0DMRULW\�2S��DW��������7R�DQVZHU�WKH�PDMRUL�
W\¶V�TXHVWLRQ�� ,�GR�QRW�TXLEEOH�ZLWK� WKH�PDWKHPDWLFDO� IRUPXOD� IRU� VSHHG�
DQG�H[SUHVV�QR�RSLQLRQ�DV�WR�ZKHWKHU�ZH�VKRXOG�WDNH�MXGLFLDO�QRWLFH�RI�LW�
+RZHYHU��,�GR�GLVDJUHH�ZLWK�WKH�PDMRULW\¶V�KROGLQJ�WKDW�ZLWQHVVHV�FDQQRW
RIIHU�DQ�estimate�RI�VSHHG�ZLWKRXW�NQRZLQJ�SUHFLVHO\�WKH�GLVWDQFH�WUDYHOHG
DQG�WLPH�HODSVHG��7KLV�LV�QRW�D�FODVVURRP�RU�D�ODERUDWRU\��QRU�DUH�WKH�URDGV
XSRQ�ZKLFK�SROLFH�RIILFHUV�SDWURO��'LVWULFW�FRXUWV�DUH�RIWHQ�FDOOHG�XSRQ�WR
PDNH�GHWHUPLQDWLRQV�DV� WR�D�ZLWQHVV¶V�DELOLW\� WR�RIIHU�RSLQLRQ� WHVWLPRQ\�
EDVHG� XSRQ� WKH� ZLWQHVV¶V� SHUVRQDO� REVHUYDWLRQV�� (VWLPDWHV� RI� VSHHG� IDOO
VTXDUHO\�DQG�KLVWRULFDOO\�ZLWKLQ� WKH� UHDOP�RI�RSLQLRQ� WHVWLPRQ\� WKDW�PD\
EH� UHFHLYHG�HYHQ� IURP� OD\�ZLWQHVVHV�� DQG�ZKLFK� IDOO�ZLWKLQ� WKH�SURYLQFH
RI�WKH�IDFWILQGHU��EH�WKDW�WKH�GLVWULFW�FRXUW�RU�D�MXU\��WR�HYDOXDWH�DQG�ZHLJK�
&UHGLELOLW\� GHWHUPLQDWLRQV� PXVW� EH� PDGH�� ZKLFK� OLNHZLVH� UHVW� ZLWK� WKH
IDFWILQGHU�DQG�QRW�ZLWK�XV��
,Q�VXP��D� OD\�ZLWQHVV¶V�estimation�RI�VSHHG��DV�RSSRVHG� WR�DQ�H[SHUW¶V

PDWKHPDWLFDO�calculation�RI�VSHHG��LV�QRW�WLHG�WR�GLVWDQFH�RU�WLPH��RU�FRQ�
WLQJHQW�XSRQ�D�PDWKHPDWLFDO�IRUPXOD��ZKHQ�RIIHUHG�LQ�D�FRXUW�RI�ODZ��DQG
WKH�PDMRULW\�SRLQWV�WR�QR�FDVH�LQ�ZKLFK�LW�KDV�EHHQ��,W�LV�LQVWHDG�WLHG�WR�WKH
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)LQDOO\�� DQG� WR� WKH� H[WHQW� WKH�PDMRULW\¶V� GHWHUPLQDWLRQ� RQ
WKLV� IDFWXDO� ILQGLQJ� RU� LWV� KROGLQJ� DW� DOO� UHVWV� XSRQ� 'HSXW\
(OOLRWW¶V�SHUVRQDO�FRPSHWHQF\��,�QRWH�WKDW�ZKDWHYHU�GLIILFXOWLHV
'HSXW\�(OOLRWW�PLJKW�KDYH�KDG�LQ�UHFDOOLQJ�WKH�PHDVXUHPHQWV
RI�IHHW�DQG�\DUGV�ZKLOH�EHLQJ�TXHVWLRQHG�LQ�D�FRXUWURRP��WKHVH
GLIILFXOWLHV�KDYH�QRW�SUHYHQWHG�KLP�IURP�SDVVLQJ�WKH�FHUWLILFD�
WLRQ�WHVWV�QRU�SUHYHQWHG�KLP�IURP�DFFXUDWHO\�GHWHUPLQLQJ�WKH
VSHHG�RI�PRYLQJ�YHKLFOHV�ZKLOH�RQ�WKH�VWUHHW�DQG�HQJDJHG�LQ
KLV�QRUPDO� ODZ�HQIRUFHPHQW�GXWLHV�

7KH�uncontradicted�HYLGHQFH�LQ�WKLV�FDVH�GHPRQVWUDWHV�WKDW
'HSXW\�(OOLRWW¶V�DELOLW\� WR�HVWLPDWH�YHKLFOH�VSHHGV�ZDV�EDVHG
XSRQ�KLV�H[SHULHQFH��WUDLQLQJ��DQG�RSSRUWXQLW\�WR�REVHUYH�WKH
YHKLFOH� DV� LW� DSSURDFKHG�DQG�SDVVHG�KLP�� UDWKHU� WKDQ�XSRQ�D
NQRZQ�GLVWDQFH�RU�PLQLPXP�WLPH�� ,Q�P\�YLHZ�� WKH�HYLGHQFH
ZDV�PRUH�WKDQ�VXIILFLHQW�WR�SURYLGH�D�IRXQGDWLRQ�IRU�KLV�RSLQ�
LRQ� LQ� WKLV� FDVH� DQG� WR� VXSSRUW� KLV� REMHFWLYHO\� UHDVRQDEOH
EHOLHI�WKDW�6RZDUGV�ZDV�VSHHGLQJ��)RU�WKH�VDPH�UHDVRQV��,�DP
QRW� OHIW� ZLWK� D� GHILQLWH� DQG� ILUP� FRQYLFWLRQ� WKDW� WKH� GLVWULFW
MXGJH�� ZKR� KDG� WKH� RSSRUWXQLW\� WR� REVHUYH� 'HSXW\� (OOLRWW�
PDGH� D� PLVWDNH� LQ� ILQGLQJ� WKDW� 'HSXW\� (OOLRWW¶V� WHVWLPRQ\
UHJDUGLQJ�VPDOO�PHDVXUHPHQWV�ZDV�LPPDWHULDO�WR�KLV�HVWLPDWH
RI�WKH�VSHHG�RI�6RZDUGV¶V�YHKLFOH��RU�LQ�FRQFOXGLQJ�WKDW�'HS�
XW\�(OOLRWW�KDG�SUREDEOH�FDXVH� WR�VWRS�KLP�

9�

,Q�P\�RSLQLRQ��WKH�PDMRULW\¶V�GHFLVLRQ�WRGD\�VWULNHV�D�EORZ
WR�WKH�SURIHVVLRQDO�MXGJPHQW�RI�SROLFH�RIILFHUV��VXEVWLWXWHV�RXU
RSLQLRQ� UHJDUGLQJ� WKH� DELOLW\� RI� RIILFHUV� WR� DFFXUDWHO\� DVVHVV

�ZLWQHVV¶V�SHUFHSWLRQ���DQG��LQ�SDUWLFXODU��KLV�IDLU�RSSRUWXQLW\�WR�SHUVRQDOO\
REVHUYH� WKH�PRYLQJ�REMHFW��See e.g.�)HG��5��(YLG������� ,W� LV� DQ�HVWLPDWH�
QRW��D�JXHVV���EDVHG�XSRQ�WKH�ZLWQHVV¶V�SHUVRQDO�REVHUYDWLRQ��DQG�WKH�W\SH
RI�RSLQLRQ�HYLGHQFH� URXWLQHO\� UHFHLYHG�E\�FRXUWV��:KHQ�HYDOXDWHG� LQ� WKH
FRQWH[W� RI� SUREDEOH� FDXVH�� LW� LV� IXUWKHU� HYDOXDWHG� ZLWK� UHIHUHQFH� WR� WKH
WUDLQLQJ�DQG�H[SHULHQFH�RI� WKH�SROLFH�RIILFHU��ZKLFK��DV� LW�KDSSHQV�LQ� WKLV
FDVH��ZDV�TXLWH�VXEVWDQWLDO��
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WKH�VSHHG�RI�YHKLFOHV�IRU�WKH�IDFWV�SUHVHQWHG��DQG�VHYHUHO\�WLHV
WKH�KDQGV�RI�WUDLQHG�DQG�H[SHULHQFHG�SROLFH�RIILFHUV�WR�HQIRUFH
WUDIILF� VDIHW\� ODZV�� :KHWKHU�� DQG� WR� ZKDW� H[WHQW�� ZH� PLJKW
UHTXLUH� FRUURERUDWLQJ� HYLGHQFH� IRU� VOLJKW� VSHHG� GLIIHUHQWLDOV
IRU� SXUSRVHV� RI� VXVWDLQLQJ� D� FRQYLFWLRQ� VKRXOG� UHPDLQ� IRU
DQRWKHU�GD\��:KHWKHU�YLVXDO�HVWLPDWHV�RI�VSHHG�ZLWKLQ�D�VOLJKW
VSHHG�GLIIHUHQWLDO�DUH�VXIILFLHQWO\�UHOLDEOH�WR�SURYH�WKDW�D�YHKL�
FOH�ZDV�VSHHGLQJ��E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��LQ�WKH
FLYLO�FRQWH[W�LV�OLNHZLVH�QRW�EHIRUH�XV�WRGD\��)RU�SXUSRVHV�RI
WKH�SUREDEOH�FDXVH�GHWHUPLQDWLRQ�� WKH�RIILFHU�QHHG�RQO\�KDYH
D��UHDVRQDEOH�JURXQG�IRU�EHOLHI�RI�JXLOW���Brinegar������8�6�
DW� ���� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� ZKLFK� QHHG� QRW
HYHQ��EH�PRUH�OLNHO\�WUXH�WKDQ�IDOVH���Humphries������)��G�DW
����

$GGLWLRQDOO\�� WKH�PDMRULW\� FRPSOHWHO\� LQYDOLGDWHV� WKH� URDG
WHVW� 1RUWK� &DUROLQD� KDV� HPSOR\HG� IRU� LWV� WUDIILF� RIILFHUV� WR
GHPRQVWUDWH� WKHLU� DELOLW\� WR�HVWLPDWH� WKH� VSHHG�RI�FDUV��)URP
SDJHV� ��� WR� ��� RI� WKH�PDMRULW\� RSLQLRQ��P\� FROOHDJXHV� JLYH
WKHLU�UHDVRQV�IRU�ILQGLQJ�WKH�WHVW�LQDGHTXDWH�WR�GHPRQVWUDWH�DQ
RIILFHU¶V� H[SHUWLVH� WR� MXGJH� VSHHG� ZLWKRXW� WKH� XVH� RI� UDGDU�
$OWKRXJK�P\�FROOHDJXHV�VXPPDULO\�GHQ\�WKDW�WKH\�KDYH�WDNHQ
WKLV� VWHS�� WKH\� QRQHWKHOHVV� VHW� IRUWK� LQ� VRPH� GHWDLO� WKH� SHU�
FHLYHG� �VKRUWFRPLQJV�� RI� 1RUWK� &DUROLQD¶V� WHVW� IRU� WKH� SXU�
SRVH�RI�GLVFUHGLWLQJ�'HSXW\�(OOLRWW¶V�GHPRQVWUDWHG�DELOLWLHV�LQ
WKLV�DUHD�DQG�UHQGHULQJ�KLV�RSLQLRQ��DQG�DOO�RWKHUV�OLNH�LW��XQUH�
OLDEOH� DV� D�PDWWHU� RI� ODZ��Majority Op.� DW� ����&RQVHTXHQWO\�
LW� VHHPV�FOHDU� WR�PH� WKDW� WUDLQHG�DQG�FHUWLILHG�SROLFH�RIILFHUV
FDQ� QR� ORQJHU� VWRS� D� VSHHGLQJ� YHKLFOH� EDVHG� RQO\� RQ� WKHLU
YLVXDO� VSHHG� HVWLPDWHV� XQOHVV� VDWLVILHG� WKDW� WKH� YHKLFOH� IDOOV
ZLWKLQ� WKH� DV� \HW� XQGHILQHG� �VLJQLILFDQW� VSHHGLQJ�� FDWHJRU\�
*LYHQ�WKDW�LW�LV�RQO\�VXFK��VLJQLILFDQW��VSHHG�GLIIHUHQWLDOV�WKDW
GR� QRW� UHTXLUH� FRUURERUDWLRQ� RU� RWKHU� LQGLFLD� RI� UHOLDELOLW\
XQGHU�WKH�PDMRULW\¶V�KROGLQJ��,�FDQ�RQO\�YLHZ�WKLV�DV�D�ZKROH�
VDOH�UHMHFWLRQ�RI�1RUWK�&DUROLQD¶V� WHVWLQJ�DQG�YLVXDO�HVWLPDWH
FHUWLILFDWLRQ�SURFHGXUHV�DV�WKH\�ZRXOG�DSSO\�WR��VOLJKW��VSHHG�
LQJ�YLRODWLRQV��<HW�WKH�FHUWLILFDWLRQ�SURFHGXUH�ZDV�QHYHU�FKDO�
OHQJHG�EHORZ�RU�RQ�DSSHDO��DQG�WKHUH�LV�QR�HYLGHQFH�WR�VXSSRUW
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LWV�LQYDOLGDWLRQ��7KHUH�LV�QR�WHOOLQJ�ZKDW�WKH�UDPLILFDWLRQV�ZLOO
EH� LQ�1RUWK�&DUROLQD� DQG� WKH�RWKHU� VWDWHV� RI� RXU� FLUFXLW� QRZ
WKDW�WKLV�FHUWLILFDWLRQ�SURFHGXUH�KDV�EHHQ�IRXQG�LQVXIILFLHQW�12

%DVHG� XSRQ� KLV� VXEVWDQWLDO� WUDLQLQJ�� H[SHULHQFH�� PXOWLSOH
FHUWLILFDWLRQV�� DQG� SHUVRQDO� REVHUYDWLRQV�� 'HSXW\� (OOLRWW� KDG
DQ� REMHFWLYHO\� UHDVRQDEOH� EHOLHI� WKDW� 6RZDUGV�ZDV� VSHHGLQJ�
DQG� WKXV� KDG� SUREDEOH� FDXVH� WR� VWRS� KLP�� $FFRUGLQJO\�� ,
ZRXOG�DIILUP�WKH�GLVWULFW�FRXUW¶V�GHQLDO�RI�KLV�PRWLRQ�WR�VXS�
SUHVV�DQG�UHVSHFWIXOO\�GLVVHQW� IURP�WKH�PDMRULW\¶V�GHFLVLRQ�13

�

127KH�PDMRULW\�DVVHUWV�WKDW�P\�FRQFHUQ�UHJDUGLQJ�1RUWK�&DUROLQD¶V�FHUWL�
ILFDWLRQ�WHVW�LV�QRWKLQJ�PRUH�WKDQ�D�SROLF\�FRQVLGHUDWLRQ��,�H[SUHVV�QR�SRO�
LF\� YLHZ� DV� WR�ZKHWKHU� 1RUWK� &DUROLQD�� 2KLR�� RU� DQ\� RWKHU� VWDWH� VKRXOG
FHUWLI\�RIILFHUV�LQ�WKLV�PDQQHU��RU�ZKDW�WKHLU�OHJLVODWXUHV�VKRXOG�UHTXLUH�LQ
WKH�ZD\�RI� WUDIILF�VWRSV�DQG�FRQYLFWLRQV��0\�FRQFHUQ� LV� WKDW� WKH�PDMRULW\
KDV�LQYDOLGDWHG�ZKDW�DSSHDUV�WR�EH�D�ZHOO�DFFHSWHG�WHVW�IRU�SROLFH�RIILFHUV
WR�GHPRQVWUDWH�WKHLU�SURILFLHQF\�LQ�WKLV�DUHD��ZLWKRXW�DQ\�HYLGHQWLDU\�VXS�
SRUW�DQG�EDVHG�LQVWHDG�XSRQ�WKHLU�FRPPRQ�VHQVH�DQG�MXGLFLDO�QRWLFH�RI�WKH
PDWKHPDWLFDO�IRUPXOD�IRU�VSHHG��,I�WKH�UHOLDELOLW\�RI�1RUWK�&DUROLQD¶V�FHUWL�
ILFDWLRQ� SURFHGXUH� LV� WR� EH� FKDOOHQJHG�� ,� EHOLHYH�ZH� VKRXOG� OHDYH� LW� WR� D
GHIHQGDQW� ZKR� FKRRVHV� WR� FKDOOHQJH� LW� DQG� ZKR� LQWURGXFHV� HYLGHQFH� LQ
VXSSRUW� RI� WKDW� FKDOOHQJH�� DQG� WKDW� WKH� JRYHUQPHQW� VKRXOG� EH� JLYHQ� WKH
RSSRUWXQLW\� WR�GHIHQG� LW��

13,�ZRXOG�DOVR�DIILUP�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ�WKDW�'HSXW\�(OOLRWW�KDG
UHDVRQDEOH� VXVSLFLRQ� VXIILFLHQW� WR�SURORQJ� WKH� VWRS�DQG�SHUIRUP�D�FDQLQH
VQLII�ZKLOH�ZDLWLQJ� IRU� WKH�%/2&� LQIRUPDWLRQ�� DQG� WKDW�KH�KDG�SUREDEOH
FDXVH�WR�FRQGXFW�D�VHDUFK�RI�WKH�YHKLFOH�RQFH�WKH�FDQLQH�DOHUWHG�WR�LOOHJDO
GUXJV��
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