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OPINION
FACTUAL BACKGROUND

The federally-subsidized Chattanooga Housing Authority (“the CHA”), a governmental
entity, operates Poss Homes, which provides housing for low-income families. As part of ther
obligations astenants, the residents sign acontract in which they agree not to allow into their homes
“peoplethat areintoxicated, selling drugsor causing problems.” Thetenantsal so agreenot to permit
on their premises persons convicted of violent crimes, selling drugs, or public intoxication.

The CHA operatesitsown police department, which hasfull concurrent jurisdiction withthe
Chattanooga Police Department inside PossHomes. From July 5, 2002, to October 11, 2002, Officer
Ralph Brown served as a criminal investigator with the CHA.

On the afternoon of August 13, 2002, pursuant to an entry identification operation, Officer
Brown stationed himself at 2409 Washington Street, whichisinside PossHomes. At about 6:30 that
evening, Defendant drove hisvehicle down 25th Street and turned onto Washington Street. Officer
Brown stopped him and walked up to his car. At this point, Officer Brown had seen nothing to
indicateany suspiciousactivity on Defendant’ spart. However, asheapproached thevehicle, Officer
Brown noticed two quarts of unopened beer on the floorboard of the front passenger seet.
Defendant asked why he was being stopped, and Officer Brown explained that they were “doing an
ID check” and “checking to seeif peoplelive here.” Upon request, Defendant gave Officer Brown
hisdriver’slicense. Officer Brown checked the status of the license and determined that it had been
suspended for nonpayment of fines. Officer Brown further determined from the license that
Defendant was two months shy of twenty-one years old, making his possession of alcohol illegal.
Defendant told Officer Brown that he was visiting friends at Poss Homes and that his uncle had
bought the beer. Officer Brown ordered Defendant to pull to the side of the road and park. Officer
Brown then wrote Defendant a citation and confiscated the beer. Defendant was subsequently
charged with driving on a suspended license and possessing a cohol while a minor.

In responseto hisindictment, Defendant filed amotion to suppress the evidence gathered as
aresult of his stop on the grounds that the stop violated both the federal and state constitutions.

At the suppression hearing, Officer Brown explained that police officers for both the CHA
and the City of Chattanooga have jurisdiction to operate on properties owned by the CHA. Headso
stated that one of his*special mandates’ from the CHA was to “check [identifications] for people



coming in there.” Officer Brown testified that the CHA had prepared photo identification badges
for the residents of Poss Homes and that they had been distributed as of thetime of theinstant stop.?

To further facilitate the identification system, the CHA, through Officer Brown and
unspecified others,®> conducted entry identification checkpoints at one of the entrances to Poss
Homes." Thischeckpoint waslocated on Washington Street off 25th Street, athoroughfare that had
been “ceded” to the CHA by the City of Chattanooga. The checkpoint was operated “ about two or
three times aweek,” “at random . . . usualy late afternoon.” Pursuant to the checkpoint, Officer
Brown “[u]sually” stopped both motorists and pedestrians. He explained the purpose of the
identification system as follows:

Basically to make sure that people lived there that were coming in there and
not peoplethat were coming in there that were causing problems with selling drugs,
drunkenness and various type of crimes. People were alowed to come in there to
visit relatives and that’ s mainly what we were checking.

He aso stated, “the main thing was just keep -- to help the people’s quality of life issuesin there,
keep people out of there that were committing crimes and were just loitering around, littering,
dropping off trash and so forth and committing other kind of crimes.”

Officer Brown described the checkpoint procedure as follows:

WEell, basically, we would check and see if they had an ID to live in that
residence. Alsowewould check their driving license. We would ask them a bunch
of questions. “Do you live here? Are you visiting someone here?” And at some
point -- if they were visiting people, we would let them in. They would give usthe
address and names.

He explained his particular approach:

What | do, I'd wait till they got on the housing property. The first thing |
woulddoiswhat | call agreeting, “How areyou doing. Good afternoon.” Then after
that I'd say, “I’'m Raph Brown, crimina investigator for Chattanooga Housing
Authority.” Then | would tell them the reason why | stopped them, I’'m checking
IDs, seeif you live herein thisresidence -- | mean this housing devel opment.

2Erma Joyce, Defendant’s grandmother and member of the CHA board for thirteen years, testified that the
identification badges for the residents of Poss Homes had not yet been distributed as of August 2002.

3As noted by the trial court in its written memorandum accompanying its order granting Defendant’s motion
to suppress, Officer Brown’s testimonial referencesto “we” and “us” imply that more than one officer was present at a

checkpoint. However, no other officer was mentioned by name.

4Officer Brown acknowledged that there were alternate routes into and out of Poss Homes.
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After that I’d ask for aform of identification, adriving license, and after that
point sometimes I'd ask for registration and insurance, and after that | would make
afina decision on what | was going to do.

There were no posted signs or warnings that persons wanting to enter Poss Homes were subject to
being stopped and interrogated.

When asked if there was a “neutral and explicit plan governing the operation of the
checkpoint,” Officer Brown responded in the affirmative, explaining: “Everyonethat cameinthere
was treated the same, even residents. We' d make sure that they got to Washington Street, not on
25th Street when we made the stop.” When asked about the limits on his discretion in conducting
the checkpoint, he stated, “1 could not stop anybody on 25th Street because those streets belong to
the City of Chattanooga.” Officer Brownalso stated that, at the checkpoint, he stopped “ pretty much
everybody that came in there because a lot of the times people live there for a short time and they
will move out.” He aso felt that stopping everyone “was afair way of doingit.” Officer Brown
stated that the checkpoint plan was put into place by CHA Chief Jeff Hazelwood. Officer Brown
further testified that, prior to Officer Brown’s authorization to conduct the checkpoints, Chief
Hazelwood discussed with him state and federal case law about how the checkpoints were to be
conducted.

In support of the checkpoint operation, the prosecution introduced two documents into
evidence through Officer Brown. Thefirst document, a“Position Description” for aCHA criminal
investigator, makes no mention of checkpoints. The other document is a memorandum on
Chattanooga Housing Police letterhead from Jeff Hazelwood to “All Investigators.”® The sole
reference to checkpoints in the memorandum is the initial paragraph: “When making your daily
assignment rosters, please remember that we can only do ID Checkpoints in developments where
weown thestreets. At thistimethat isonly PossHomesand CollegeHill Courts. Y ouhaveno legal
standing to do acheck point on apublic roadway.” Asnoted by thetrial court, “any plan [governing
operation of the checkpoint] was apparently unwritten.”

The State adduced no proof about how many persons the CHA Police turned away at the
checkpointsasunauthorized. The Stateal sofailed to adduce any evidence about who, precisely, had
been committing crimesin the Poss Homescommunity. Therecord containsno evidencethat illegal
conduct within Poss Homes decreased after the checkpoint plan was put into operation.

After two hearings, thetrial court granted Defendant’ s motion to suppress, finding the stop
to have been * an unreasonable seizure.” On appeal, the Court of Criminal Appealsreversed thetrial
court, concluding that “the checkpoint stop wasreasonabl e under Fourth Amendment principlesand
thus constitutional.” For the reasons set forth below, we now reverse the intermediate appellate

5We note that the memorandum is dated August 29, 2002, approximately two weeks after the instant stop took
place.
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court and reinstate thetrial court’s judgment granting Defendant’ s motion to suppress the evidence
obtained as aresult of theillegal stop.

STANDARD OF REVIEW

This Court will uphold atrial court’s findings of fact in a suppression hearing unless the
evidence preponderates otherwise. State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996). On appeal,
“[t]heprevailing party inthetrial court isafforded the ' strongest legitimate view of the evidenceand
all reasonable and legitimate inferencesthat may be drawn from that evidence.”” Statev. Carter, 16
S.W.3d 762, 765 (Tenn. 2000) (quoting State v. Keith, 978 S.W.2d 861, 864 (Tenn. 1998)). We
review the trial court’s conclusions of law under a de novo standard without according any
presumption of correctnesstothoseconclusions. Seg, e.g., Statev. Walton, 41 S\W.3d 75, 81 (Tenn.
2001); State v. Crutcher, 989 SW.2d 295, 299 (Tenn. 1999).

ANALYSIS

Both the Fourth Amendment to the United States Constitution and article I, section 7 of the
Tennessee Constitution protect individuals against unreasonable searches and seizures by
government agents.® See U.S. Const. amend. 1V; Tenn. Const. art. |, 8 7. “These constitutional
provisions are designed to ‘safeguard the privacy and security of individuals against arbitrary
invasionsof government officials.”” Keith, 978 S.W.2d at 865 (quoting Camarav. Municipal Court,
387 U.S. 523, 528 (1967)). This Court has noted previously that “[a]rticle I, [section] 7 [of the
Tennessee Constitution] isidentical in intent and purpose with the Fourth Amendment,” and that
federal cases applying the Fourth Amendment should be regarded as “particularly persuasive.”
Sneed v. State, 423 S.W.2d 857, 860 (Tenn. 1968).

Under both constitutions, “a warrantless search or seizure is presumed unreasonable, and
evidence discovered as aresult thereof is subject to suppression unless the State demonstrates that
the search or seizure was conducted pursuant to one of the narrowly defined exceptions to the
warrant requirement.” Statev. Y eargan, 958 S.W.2d 626, 629 (Tenn. 1997) (citing Coolidgev. New
Hampshire, 403 U.S. 443, 454-55 (1971)); see dso State v. Garcia, 123 SW.3d 335, 343 (Tenn.
2003). A police officer’s stop of an automobile, even for the short period involved in acheckpoint,
constitutes a seizure under both the United States and Tennessee Constitutions.” See Whren v.
United States, 517 U.S. 806, 809-10 (1996); Michigan Dep’t of State Policev. Sitz, 496 U.S. 444,
450 (1990); Delawarev. Prouse, 440 U.S. 648, 653 (1979); Statev. Vineyard, 958 SW.2d 730, 734
(Tenn. 1997). Therefore, to be considered “reasonable,” a warrantless stop of a driver must fall

6The Fourth Amendment is applicable to the states pursuant to the Due Process Clause of the Fourteenth
Amendment. See Mapp v. Ohio, 367 U.S. 643, 655 (1961).

7I n its brief to this Court, the State conceded that Officer Brown'’s stop of Defendant was a seizure under both
constitutions.
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under an exception to the warrant requirement. The issue we must decide is whether the instant
checkpoint fits within one of those exceptions.

I. Validity of Stop Under Fourth Amendment

The United States Supreme Court has not addressed specifically the validity of entry
identification checkpoints. The Court has spoken several timesto the Fourth Amendment viability
of other roadblocks and/or checkpoints. In United States v. Martinez-Fuerte, 428 U.S. 543, 545
(1976), it held that brief, suspicionless seizures of motorists at fixed Border Patrol checkpointsthat
were designed to intercept illegal aliens passed Fourth Amendment muster. Likewise, sobriety
checkpoints aimed at removing drunk drivers from the road were upheld in Sitz, 496 U.S. at 455.
In Prouse, 440 U.S. at 663, the Court suggested that a similar type of roadblock aimed at verifying
drivers' licenses and vehicle registrations would be permissible in pursuit of highway safety. In
[llinois v. Lidster, 540 U.S. 419, 423 (2004), the Court considered a highway checkpoint whose
“primary law enforcement purpose was not to determine whether a vehicle's occupants were
committing a crime, but to ask vehicle occupants, as members of the public, for their help in
providing information about acrime’ that had been committed in the same area at about the same
time severa days earlier. The Court concluded that the checkpoint was constitutional. Id. at 427.

The United States Supreme Court has made clear, however, that roadblocksaimed at general
crime control contravene the Fourth Amendment. See City of Indianapolisv. Edmond, 531 U.S. 32
(2000). In Edmond, the City of Indianapolisinstituted roadbl ocks designed to discover and interdict
the actual trafficking of illegal narcotics. Upon review of its previous decisions in this area, the
Court determined that it had “never approved a checkpoint program whose primary purpose was to
detect evidence of ordinary criminal wrongdoing,” id. at 41, and noted that it had “suggested in
Prouse that [it] would not credit the * general interest in crime control’ asjustification for aregime
of suspicionlessstops.” Id. (quoting Prouse, 440 U.S. at 659 n.18). The Court explained itsconcern
with such seizures. “Without drawing the line at roadbl ocks designed primarily to serve the general
interest in crime control, the Fourth Amendment would do little to prevent such intrusions from
becoming aroutine part of American life.” Id. at 42. The Court thus determined that it could not
sanction “stopsjustified only by the generalized and ever-present possibility that interrogation and
inspection may reveal that any given motorist has committed somecrime.” Id. at 44. Accordingly,
the Court “ decling[d] to approve a program whose primary purpose is ultimately indistinguishable
from the generad interest in crime control,” id., and held that, “[b] ecause the primary purpose of the
Indianapolis checkpoint program is ultimately indistinguishable from the general interest in crime
control, the checkpoints violate the Fourth Amendment.” 1d. at 48.

In contrast with the roadbl ock in Edmond, the checkpoint at issue in this case was aimed not
at apprehending those already involved inillegal activity, but at preventing some ill-defined group
of persons from engaging in such activity in thefirst place, at least at a particular location. Officer
Brown testified that the CHA was “having alot of problems with drugs and various other type of
crimes a thetime.” In response, the CHA devised the checkpoint plan to limit those who could
enter its housing developments. Thegoal of the plan was*to help the people’ s quality of lifeissues
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in there, keep people out of there that were committing crimes and were just loitering around,
littering, dropping off trash and so forth and committing other kind of crime.” (emphasis added).
The trial court described the operation as “an entry checkpoint for the purpose of excluding
trespassers.”

By the State’ sown admissioninitsbrief to this Court, the CHA’ sinterest in establishing the
checkpoint was “reducing crime and excluding trespassers’ and “enforcing lease agreement
provisions intended to decrease crime and drug use.”® Such a checkpoint is not tenable under the
Fourth Amendment. Edmond, 531 U.S. at 48; seea so Hagood v. Town of Town Creek, 628 So. 2d
1057, 1060 (Ala. Crim. App. 1993) (holding roadblock established to prevent fighting, public
drunkenness, and disorderly conduct at apartment compl ex violated Fourth Amendment becausethe
state’ s “generd interest in law enforcement ssimply does not outweigh the liberty interests of those
seized, however brief the seizure may be’). We hold, therefore, that the checkpoint at issuein this
case violated Defendant’ s right against unreasonabl e seizures under the Fourth Amendment to the
United States Constitution.

[1. Validity of Seizure Under Articlel, Section 7

Because this Court isthe fina arbiter of the Tennessee Constitution, and because this case
presents an issue of first impression before this Court, we also choose to address the vaidity of the
instant entry identification checkpoint under article |, section 7 of the Tennessee Constitution. This
Court has twice previously analyzed the validity of roadblocks under our constitution. In State v.
Downey, 945 SW.2d 102, 103 (Tenn. 1997), the defendant was arrested after being stopped at a
sobriety roadblock. Indeterminingwhether the stop was constitutional under articlel, section 7, this
Court adopted the balancing approach set forth in Brown v. Texas, 443 U.S. 47, 50-51 (1979), and
utilized by the United States Supreme Court in Sitz for analyzing whether a sobriety checkpoint
passed muster under the federal constitution. Downey, 945 SW.2d at 110. That approach involves
the weighing of three significant factors: “the gravity of the public concerns served by the seizure,
the degreeto which the sei zure advancesthe publicinterest, and the severity of theinterferencewith
individual liberty.” Brown, 443 U.S. at 50-51. This balancing approach is to be applied with the
understanding that “the overriding question is whether the roadbl ock was established and operated
in aconstitutionally reasonable manner that minimized the intrusion on individuals and limited the
discretion afforded to officers at the scene.” Downey, 945 SW.2d at 110.

Applying the Brown/Sitz balancing approach to the roadblock at issue in Downey, we first
recognized “the State’s compelling interest in detecting and deterring motorists who drive while
under the influence of alcohol.” Id. We further recognized that “ roadblocks are effective toolsin
advancing the State's interest in solving a serious public danger.” Id. The particular sobriety
roadblock at issuefailed to passmuster under Tennessee’ s constitution, however, becauseit wasnot

8Con'[ractual provisionsare enforceable against the partiesto the contract. Wearenot willing to extend methods
of enforcement to include violating the constitutional rights of those persons who are not parties to the contract.

-7-



“carried out pursuant to a plan embodying explicit, neutral limitations on the conduct of individual
officers,” id., and did not sufficiently limit the discretion of the officers at the scene. 1d. at 111.

We revisited the issue of roadblocks in State v. Hicks, 55 S.W.3d 515, 519 (Tenn. 2001)
(plurality opinion), whichinvol ved aroadbl ock ostensibly established to discover unlicensed drivers.
In Hicks we “reaffirm[ed] that the test adopted in Downey is to be applied in all cases involving
constitutional challengesto roadbl ocksor checkpointsunder the Tennessee Constitution.” 1d. at 524.
Accordingly, we turn now to whether the instant checkpoint passes that test.

A. Nature of the State' s I nterest

The first prong of the test examines the gravity of the public concerns served by the
checkpoint. In Downey, we recognized the State’ s compelling interest in detecting and deterring
inebriated driversonthebasisof “overwhelming’ statisticsindicating that “ moredeathsand injuries
have resulted from such motor vehicle accidentson our nation’ shighwaysthan from al thewarsthis
country has fought.” 945 SW.2d at 110 (citing Sitz, 496 U.S. at 456 (Blackmun, J., concurring)).
Additionally, we noted the “carnage and tragedy . . . recorded daily in our newspapers and on our
television screens,” and the repeated efforts of our legislature to strengthen our laws against driving
under theinfluence. Id. at 104. In the subsequent Hicks case, the State argued that the roadblock
had been established “to ensure highway safety by detecting and deterring unlicensed drivers.” 1d.
at 525. Unlike the situation with drunk drivers, however, we did not have in Hicks the benefit of
overwhelming statistics, daily media reports, and repeated legislative action establishing the
connection between unlicensed motorists and highway safety. Nor did the record contain any
evidence proving that drivers not possessing a license were a threat to highway safety. 1d. at 527.

Two members of this Court opined in Hicks that a driver’s license roadblock would
withstand scrutiny under the first prong of the Downey test only if the State showed

that drivers not possessing alicense are unable to safely operate motor vehicles on
the roads and highways of this state; that an unlicensed driver invariably presentsan
imminent danger of death or seriousbodily injury to other driversthat isnot typically
present with licensed drivers; and that the safety threat from unlicensed driversis of
such a magnitude that the problem, coupled with its risk of harm, commands
heightened attention.

Id. at 527. Inaconcurring opinion, two other members of this Court concluded that the roadblock
was unconstitutional per se because “there is no basis upon which to reasonably conclude that a
motorist who is not in possession of avalid drivers' license necessarily poses an immediate danger
of death or serious bodily injury great enough to warrant the suspicionless stop of all driversat a
checkpoint.” Id. at 540 (Anderson, C.J., concurring). Under both analyses, the Hicks roadblock
failed to satisfy the first prong of the Downey test. Id. at 538-39, 541. Clearly, the State faces a
significant chalenge in demonstrating that its reason(s) for establishing a checkpoint are
“sufficiently compelling so asto justify suspicionless stops” of our citizens. Id. at 525.
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Intheinstant case, the entry identification checkpoint wasestablished, accordingtothe State,
to ensureresidential safety by detecting and deterring unauthorized visitors. Althoughthetrial court
assumed arguendo the State’ s interest to be compelling, this Court “will not presume the presence
of a compelling state interest to justify further expanding the scope of permissive suspicionless
seizures.” |d. at 527. Rather, “[b]ecause the exceptions to the warrant requirement ‘are jealously
and carefully drawn,’ the State must show that ‘the exigencies of the situation made the search [or
seizure] imperative.’” 1d. (quoting State v. Bartram, 925 SW.2d 227, 230 (Tenn. 1996)) (initial
emphasis added).

AsinHicks, wehavein thiscaseno overwhel ming statistics, daily mediareports, or repeated
legislative actions before us which establish a causal connection between unauthorized visitors to
the Poss Homes community and risk or harm to itsresidents. Moreover, the State has offered usno
proof that unauthorized visitors to Poss Homes necessarily threaten its residents safety. Asin
Hicks, then, the State hasfailed in this caseto demonstrate that itsinterest in establishing the instant
checkpoint wassufficiently compellingto passmuster under the Tennessee Constitution. Theinstant
checkpoint therefore “necessarily fail[s] constitutional examination” under article I, section 7. Id.

B. Degreeto Which the Checkpoint Achieves
the State' s Asserted I nterest

Theinstant checkpoint alsofailsto satisfy the second prong of the Downey test, whichismet
“when one can fairly say that [it] contribute[s] in a meaningful way to achieving the sufficiently
compelling stateinterest.” Hicks, 55 S.\W.3d at 531. Here, the State’ sasserted interest wasto ensure
the safety of the Poss Homes residents. The method employed to advance thisinterest was an entry
identification checkpoint, ostensibly operated to keep out unauthorized visitors. Thereis no proof
in the record, however, which establishes that checking the identification of those who sought
entrance somehow decreased the level of crime being committed within Poss Homes. Moreover,
thereisno proof in the record that it was unauthorized visitors who were threatening the residents
safety. While Officer Brown testified that the Poss Homes community was plagued with criminal
activity, neither he nor anyone else testified as to who, precisely, was responsible for this
misconduct. We cannot ssimply assume that it was only unauthorized visitors who were “just
loitering around, littering, dropping off trash and so forth and committing other kind of crimes.” It
ispossiblethat it wastheresidents of PossHomeswho werethemselvesengaginginillegal conduct.
In short, thereis no proof in the record that links the checkpoint to its purported aim.

Thecheckpoint evenfailsinsofar asit wasestablished simply to deflect woul d-betrespassers.
The State assertsin its brief to this Court that “nothing stops trespassers or dissuades them from
entering more effectively than approaching them and asking for identification.” There is no proof
in the record to support this assertion, however. Theintermediate appellate court found that “[t]he
identification checkpoint is an efficient means of determining that persons entering the housing
development areresidentsor visitorswith alegitimate business or socia reasonfor beingthere.” We
disagree. Certainly, if someone trying to enter the development produced either a Poss Homes
identification badge or adriver’ slicense indicating a Poss Homes residence, the checkpoint would
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be effective at establishing that the person had, at least at some point in time, been aresident there.®
A driver’ slicense with anon-Poss Homes address woul d be usel ess, however, at indicating whether
thewould-bevisitor -- or brand new resident -- had alegitimate reason for being there. Furthermore,
unless Officer Brown had either alist of current residents or had memorized their names, he would
not be ableto verify avisitor’ sassertedly “legitimate” connection with aresident simply upon being
given aname and address. Officer Brown offered no proof that he either had such alist or knew all
of the residents by name.

The checkpoint also failsin practical effect because thelocation at which it was established
was not the only point of ingress into the community. Consequently, a person refused admittance
at the Washington Street entrance could simply leave and gain entry into the development via
another route. This aspect of the checkpoint completely undercuts Officer Brown’s ostensible
function as a gatekeeper of the community. For al of these reasons, we conclude that the instant
checkpoint did not contribute in a meaningful way to achieving the State' s asserted interest and is
therefore not constitutionally reasonable.

C. Limitation on Discretion of Officers Operating Checkpoint

The checkpoint in this case aso fails the third prong of the Downey test: that to be
constitutionally reasonable, a roadblock must be “established and operated in accordance with
predetermined operational guidelines and supervisory authority that minimize the risk of arbitrary
intrusion on individuals and limit the discretion of law enforcement officers at the scene.” 945
SW.2d at 104. We clarified in Hicks:

the most important attribute of a reasonable roadblock is the presence of genuine
l[imitations upon the discretion of the officersin thefield. Two facts are critical to
finding that the officers’ discretion on the scene was properly limited: (1) the
decision to set up the roadblock in the first instance cannot have been made by the
officer or officers actually establishing the checkpoint, and (2) the officers on the
scene cannot decide for themselves the procedures to be used in operating the
roadblock. Inall cases, therefore, the State must show that some authority superior
to the officersin the field decided to establish the roadblock, particularly as to its
time and location, and that the officers adhered to neutral standards previously fixed
by administrative decision or regulation. To be clear, these factors are so essential
to a reasonable roadblock that the absence of either of them will necessarily result
in theinvalidation of the stops.

55 S.W.3d at 533 (emphasis added) (citation omitted). Later in the Hicks decision we stressed that
“activeand careful supervisioniscritical to the constitutional reasonablenessof any roadblock . . ..”
Id. at 536.

9Officer Brown testified that “alot of the times people live there for a short time and they will move out.”
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Inthis case, it isunclear whose decision it was to set up the checkpoint in the first instance.
Officer Brown indicated that the checkpoint was operated pursuant to a*“ special mandate” from the
CHA and that the checkpoint plan was formulated by Chief Hazelwood. However, Officer Brown
alsoindicated that the checkpointswereoperated at “ random” times, “usually” inthelateafternoons.
Thetrial court found that there was “no evidence regarding who was responsible for deciding the
precise location(s), frequency, and times of checkpoints.”

Even without definitive proof that it was Officer Brown who both decided to establish this
particular checkpoint and then established it, the checkpoint fails constitutional muster because of
the utter lack of supervision over his methodology in conducting the checkpoint. In this case, the
only “predetermined operational guideline” in place regarding this checkpoint was that it could be
operated only on streets owned by the CHA. Asto its actual operation, Officer Brown testified:

What | do, I'd wait till they got on the housing property. The first thing |
would doiswhat | call agreeting, “How areyou doing. Good afternoon.” Then after
that 1I'd say, “I'm Ralph Brown, criminal investigator for Chattanooga Housing
Authority.” Then | would tell them the reason why | stopped them, I’m checking
IDs, seeif you live herein this residence -- | mean this housing devel opment.

After that I’d ask for aform of identification, adriving license, and after that
point sometimes I’ d ask for registration and insurance, and after that | would make
a final decision on what | was going to do.

(emphasis added). Officer Brown’s own testimony indicates that he determined, in his discretion,
what documentation he would request and then determined, in his discretion, what he would do
about the particular visitor to the development.™ Thisdiscretion was, so far asthe record indicates,
unfettered. Where “the officers actually conducting the checkpoint [have] virtually complete
discretion to decide for themselves the procedures to be used in its operation,” id. at 535, the
checkpoint fails to pass muster under our Constitution. 1d. at 536.

Finally, there are elements of subterfuge evident in the operation of this entry identification
checkpoint. First, Officer Brown testified that, upon stopping a person seeking entrance into Poss
Homes, he “would check and seeif they had an ID to livein that residence.* Also we would check
their driving license.” (emphasis added). If the checkpoint was being operated solely to establish
alegitimate connection between the woul d-be entrant and the community, however, Officer Brown
had noreasonto“also” demand the person’ sdriver’ slicenseif heor she had already produced aPoss
Homes identification badge. Second, Officer Brown testified that, in addition to seeking multiple
forms of identification from people trying to enter Poss Homes, he sometimes sought vehicle

10I ndeed, the State admits in its brief that, once Officer Brown obtained the information he wanted, he
“determine[d] what [was] going on and how to proceed.” This is a perfectly serviceable description of complete
discretion.

11T his testimony is consistent with Officer Brown’s claim that the Poss Home identification badges had been
made and distributed by the time he stopped Defendant.
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registration and proof of insurance documents. Because persons may legitimately drive vehicles
belongingto others, however, avehicleregistration document isof questionablevaluein determining
the identity of the driver. Proof of insurance is relevant to nothing other than determining
compliancewith the provisions of Tennessee Code Annotated chapter twelve. See Tenn. Code Ann.
88 55-12-101S5140. Those provisionshavenologica connection to deflecting would-be trespassers
from public housing developments. Wedisagree, therefore, with theintermediate court’ sconclusion
that the checkpoint stops were “aimed solely at ascertaining the person’s connection to the
neighborhood.” If that were the case, Officer Brown would not have requested these latter
documents, even “sometimes.”

Sincechecking vehicleregistrationand proof of insurancehave nothingto dowith the State’ s
claimed interest in the instant entry identification checkpoint, we may infer that Officer Brown was
“pursuing investigatory agendas that were wholly distinct and apart from the State’s clamed
interest.” Hicks, 55 SW.3d at 537. As we stated in Hicks, and reiterate here, “[w]hen police
officersarepermitted, either through administrativedesign or supervisory neglect, to actively engage
in suspicionlessinvestigation of criminal activity wholly unrelated to the purposes of the roadblock,
the constitutional protections afforded by [a]rticle |, section 7 are rendered utterly without effect or
meaning.” 1d. at 538. Accordingly, “acheckpoint designed or operated to further illegitimate law
enforcement practicesunder the pretext of alawful purposeisunreasonable under [a]rticlel, section
7, irrespective of other indicia of reasonableness.” Id. at 536. Therefore, we hold that the instant
checkpoint fails to pass constitutional muster for this reason, as well.

CONCLUSION

Wedo not makelight of the safe housing needs of those personsresiding in PossHomes and
other public housing developments. Certainly, a significant police presence within these
neighborhoods would be helpful to achieving that end, and we laud the efforts of our law
enforcement personnel to halt crime in these areas and apprehend wrongdoers. In their zea to
preserveand protect, however, our police officersmust respect thefundamental constitutional rights
of those they are sworn to serve. Entry identification checkpoints of the type used hereresult in the
abrogation of one of those fundamental constitutional rights. Such checkpoints cannot, therefore,
be countenanced, no matter how lofty their goals. The ends, in this case, simply do not justify the
means.

We hold that Defendant’s stop and seizure pursuant to the CHA entry identification
checkpoint at Poss Homes violated his rights under both the federal and Tennessee constitutions.
The judgment of the Court of Criminal Appealsistherefore reversed, and the judgment of thetrial
court isreinstated. This caseisremanded to thetria court for further proceedings consistent with
this opinion.
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The costs of this appeal are taxed to the State of Tennessee.

CORNELIA A. CLARK, JUSTICE
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