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London Borouzh of Barnet

Wehicle Registration Number: J5620LF
Penalty Charpe Motice(s): BAZOOTE0L |

I have referred your application for review to the Duiy Adjudicator and he has directed me 1o
reply. The Adjudicator Mr Austin Wilkinson has rejecied the application for review and has
mizde the followme observations:

“The Council has correcily pointed out that the finding of non-complianee with Section 66 of
the Kead Traffic Act 1991 was not the primary reason in cither case for the previous
Adjudicstor allowing the appeal.  Therelore it 15 plain that the Adjudicator has not fully
considered the non-compliance as the primary issue in the case.

“Itis put to me that Mr Thorne’s decision is “perverse” hecause he failed 1o =ive adequate
reasons for the decision and that his reliance upon the casc af Macarthur —v- Bury MEC
(WPAS BCI8E) was also perverse heeguse that case had struck down 2 Penalty Charge
Motice hecause of more than ane problem leading to *a totality of deviation® — hat that they
do not relate 10 the instant case. Forther, the Council contends, as 2 matter of fact, that there
15 no non-compliance as the *date of contravention” in the tear-odf slip is distinguishable
from the date of issue halfway up the PON,

“The Adjudicator in Mucarthur has |, in his words, considered 2 body of jurisprudence in
deciding a5 he did and he has specifically drawn attention to the fact that he had had regard
for the leading and precedental case in this Tribunal decided in 2002; 46's Bar & Restawrant
Ltd -v- Wandsworth ( PATAS 2020106430 ) which was decided by the Chief Adpudicator,
The Council has nol referred to this decision in its application.

“I'regard this application as somewhat misconceived . It presupposes that an Adjudicator is
required to decide an appeal on the fullest possible ressoning on each and every point. He is
not requited to- do so . He must have repard . for the relevant law and facts and mive reasons
which arc Wedpesbury ressonable to show how he madea just disposal of the appeal. Tam
sabisfied that Mr Thome his done this.

*The motive for this application  is reasonably plain , Parasraph 22 of the submissions
shows this to be so . The secondary reason for allowing these appeals, if followed in other
cases, might well canse many Penally Charge Notices issued by this Council to be regarded
as non-gompliant and uncnforceable. 1 nevertheless find it a somewhat eurious concepl that a
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legal finding of a potentially widespread failure of compliance with Stamute ina penal system
could possibly be regarded as “unduly detrimental to good administation of the Coungil and
other London Authorities”.  Surcly good administration commences with compliance with
the Law 7

“If, therefore , I were to regard the application as effectively being one where the Council is
secking expanded reasons — and then 1o seek a review of those reasons — [ am afraid the
Council i in difficulty on both the facts and the law,

“The issues exercising the Adjudicators  in both Macarthur and A8 Bar  were more
extensive and fundamental than is suggested in the Council’s submissions. In both cases the
Adjudicators had to consider the wording of the relevant PCNs and apply to them the
requirements of Section 66, In concluding as they did , both Adjudicalors specifically pointed
out that the need for substantial comphiance was because Section 64 (3 j(c,d and &) required
the recipient of the Motice to have communicated to himdher a cerainty as to the
requirement to pay AND certainty in the penied of time given for the payment. There must
therefore bea “date of the notice™ and there must be a description of the payment period for
hoth the full penalty and the discounted penalty which refers Lo that date: © beginning with the
date of the notice,”

“In these instam appeals the date hall way up the PCN is simply a *date’. In fact it is the date
of the allegation, { as a result of Section 6643 )(=) ),

“The base of the PCN- has a payment tear —off slip. Strictly this might be regarded as not
bemg part of the PCN atall - the view of the Adjudicator in Macarthur, But @ven if it were
an integral part if does not refer to a date of the Notice. It reéfers to a date of contravention —
exactly the same thing as the  date of the allegation further up. (In fact the sample PCN does
this. The ACTUAL notices adjudged by the Adjudicator referred to a date of “offence’. De-
criminalised contraventions are not offences and have not been so singe 1991,)

“The PCNs inform the recipient that the penalty *, ..is due within 28 days of issue.” This
wording 1s fundamentally non-compliant for two reasons:

1 It does not refer te any date ; and none ol the date positions relied upon are dates ‘of
issue’. There should be a date of notice described as such and it showld relate to the
description of time period

2 The time period s plainly wrong  for reasons fully aired by the Chief Adjudicator in
2002, The time pericd must “begin with™ the date of the notice 1o be compliant with Statute.
The wording used would appear . upon accepted case law, to add a day onto the payment
period.

*I do not think 1 can improve upon the words of the Chief Adjudicator in A0 s Bar

A teke aceouns of this passege from Lord Hailshem's judement in London & Clydesdale
Estmtes Lol —v- Aberdeen DC (1980 ] WLR 182 :

W ey not think we are entilled to play fast and loose with statutory requivements designed to
inform the subject as to kis legal rights against an authority possessed of compulsory
powers......... do not think that preseripeions for the benefic of the subjcer are 1o be 5o
disregarded.”
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And in the highly respected textbaok Wade & Forsyth: Administrarive Law (8% Edn.) page
2308t ix stated as folfows:

T novices affecting private vights, particalarie where the effect is penal, serupilons
observance of stalnfory eonditions i normally requived... An enforcement novice i void ifit
Jails v state, ax it showld, the time allowed for complianee.’ (citing Burgess v Jarvis [1952] 2
LB A1 .. The requirements of section 663) are plainly desipned to inform the sulbjeet an
tor his legal rights in the context of the penal scheme. These considerations weigh in favorur of
Jinding the PON o wullity, but they are not conclusive on their own.

L also consider the nature and extent of purking control as an activity. It i3 a necessary one af
considerable importance that affects the dathe lves of millions of motorists, PONs are fssied
i their thowsandy every day; over 4 million every Vear. Only about | per cent ety ux faras
an appeal before @ Parkinge Adivdicetor. Tn velation fo such a routine. everyday, pralific
activity it s ighty undesivabie for nen-compliant PONs to he served in faree nambers, My
decivion should in my view provide every encowragement to Local Autharitios to ensire that
the PCNs they serve are compliont with the statutory requirements as fo their content. Thiv i
ot the fivst occusion this isswe as come befare @ Parking Adjudicator, In the case of
Moulder v Suiton LEC (PATAS Case No. 1940113243 24 May 1995 an Adfedicator found
the PON in that case o be a nallity because it omined the siarement vequired by section

GO FNel. Yet it seems that invalid PONy ave still being fssued. av both this cave amd Sutton v
London Borough of Camden show. The drafting of a compliant PON is o simple dragiing
ik and it &5 difficndt to undersiand why these diffienitios have arisen and continue o de so,
These sentipenis apply to every stage of the enforcement process, not just the issue af a vialid
PN, The Parking Adjudicators have had cause in their annual report an more than one
DCCASIOH [ commment on procedral frregularities that have come to theie giiomtion in
appeals. The matoring public deserves nothing less than that the public autherities EXEFCITINg
penal powers understand the importance of their complving with the conditions atiached to
their powers and are scrupulows about having in place adminisirative processes that do so. 1t
i impevative that the public can have confidence fn the fairness and proprien: of the
enforcement of parking comtrols,

“ltis wp te local councils 1o ensure their PCNs sre drafied in compliance with Statute. These
appeals show only too clearly that the findings and concerns  of the Adjudicators over
several years have heen disregarded -2 most unatiractive basis for asserting sood
administration.

“leonelude that Mr Thome was correct to find a5 he did that the PONs in these  appeals
were not compliant and could not be enforced.™

The application 15 rejected

Yours sincerely

Miss € Axelson
Head of the Parking and Traffic Appeals Service
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